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The number of organizations involved in the use of sport as a means for addressing 
different social issues continues to grow at a rapid pace. This increasingly includes 
nonprofit charitable sport organizations registered in the United States. The purpose 
of this paper is to examine legal considerations related to how domestic and foreign 
nonprofit entities navigate U.S. laws and regulations impacting their international 
sport for development (SFD) efforts. This includes the following: (a) an analysis 
of the legal limitations on domestic nonprofits involved in foreign activities, (b) 
an evaluation of relevant Internal Revenue Service (IRS) regulations and rulings 
related to cross-border giving from U.S. domestic charities, and (c) implications 
for foreign and domestic organizations operating or supporting SFD programs 
abroad. Findings from this analysis enhance our understanding of legal aspects in 
the SFD space. Furthermore, the information presented is also intended to serve as 
a resource guide for SFD practitioners. 

The number of nonprofit organizations engaged in using sport for promoting 
positive social change in communities around the world (i.e., sport for development 
[SFD]) has grown rapidly since the 1990s (Giulianotti, 2012; Giulianotti, 
Hognestad, & Spaaij, 2016; Schulenkorf, 2017). SFD encompasses efforts aimed 
at leveraging sport as a means for promoting peacebuilding, gender equality, 
social inclusion, career and economic development, and health awareness and 
disease prevention (Coakley, 2011; Coalter, 2013; Hartmann & Kwauk, 2011; 
Schulenkorf, 2012). Many of these programs are initially organized outside of 
the United States (U.S.) and operate programs within low- and middle-income 
countries (e.g., Magic Bus in India, SCORE in South Africa, Mathare Youth 
Sports Association [MYSA] in Kenya). However, there is also an increasing 
number of foreign charitable organizations implementing SFD programs that are 
either supported by U.S. domestic charitable organizations (CSOs) or that are 
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seeking to establish their own nonprofit entities within the U.S. For example, 
Skateistan, an award-winning organization using skateboarding and educational 
programming to promote social change in Afghanistan, recently established a 
nonprofit entity under Internal Revenue Code (IRC) §501(c)(3) in the U.S.

The most recent comprehensive report indicated total private giving to char-
itable causes in the U.S. exceed $410 billion, $22.9 billion of which was given 
in support of international programs/organizations (Charity Navigator, 2019). 
This situation is of particular importance in light of the recent proliferation of 
charitable organizations engaged in SFD around the world (Coalter, 2013; Gi-
ulianotti, 2012; Schulenkorf, 2017). Since direct donations to foreign charitable 
organizations are not tax deductible in the U. S., there is a strong interest among 
these entities in forming domestic charitable organizations that then support and/
or conduct activities in foreign countries. Therefore, the purpose of this paper is 
to examine legal considerations related to how domestic and foreign nonprofit 
entities navigate U.S. laws and regulations impacting their international SFD 
efforts. This contributes to the literature by enhancing our understanding of 
structural and legal aspects of SFD organizations. Furthermore, this manuscript 
is intended to also serve as a resource guide for practitioners of nonprofit sport 
organizations considering cross-border giving from the U.S. 

For the purpose of this paper, Section I will provide an overview of how do-
mestic charitable organizations are created and operated within the U.S. to fully 
explore the legal issues of cross-border giving. In this context, it is imperative to 
understand how charitable entities are established and operated within the U.S. 
legal system. In Section II, the legal limitations on domestic CSOs involved in 
foreign activities are analyzed. The current activities of several notable CSOs 
under these legal standards and limitations are then evaluated in Section III to 
determine how and whether they are successfully navigating this complex area of 
the law. Section IV concludes with a discussion of the implications of these reg-
ulations for foreign SFD nonprofits seeking to establish a U.S. charity as well as 
domestic charitable organizations considering support of foreign SFD programs 
and organizations.

I. Overview of Domestic Charitable Organizations in 
the United States

According to Berman (2011), the underlying foundation of what constitutes 
charitable organizations in the U.S. originates from the British Law of Trusts, 
which suggested charitable organizations include those focused on relief of 
poverty, advancement of religion, advancement of education, and other purposes 
considered beneficial to the community (Commissioners for Special Purposes of 
Income Tax v. Pemsel, 1891). Charitable organizations recognized and operating 
in the U.S. are subject to both state and federal oversight. The Internal Revenue 
Service (IRS) evaluates and grants tax-exempt status to eligible organizations, 
and nonprofit status is determined under the applicable state corporate laws. 
Essentially, charitable organizations benefit from their nonprofit and tax-exempt 
status in two significant ways. First, tax-exempt nonprofit organizations are not 
required to pay U.S. federal taxes on the income they generate through their 
activities or through donations. Second, donations received by a charitable 
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nonprofit organization are tax deductible to the person or entity making the 
donation, making them attractive for individuals and corporations as a way of 
lessening their own tax burden while also supporting the charitable work of 
the organization (IRS, 2017a; Williams & Seifried, 2013a, 2013b). A charitable 
nonprofit organization is a specific type of nonprofit organization recognized 
under the IRC, Section 501(c)(3). 

The U.S. District Court for the District of Columbia and the U.S. Supreme 
Court have both recognized the substantial benefit of tax deductibility not only 
for the individual donor, but also the recipient nonprofit organization as it is 
considered a matching grant from the government (Green v. Kennedy, 1970; 
McGlotten v. Connally, 1972). The tax-exempt status is critically important for 
most nonprofit organizations to be able to operate and may provide a distinct 
competitive advantage as well (Williams, 2016; Williams & Seifried, 2013a, 
2013b). Qualifying for tax deductibility for individual contributions in the U.S. 
is in the best interest of charitable organizations involved in international SFD 
efforts. Indeed, to operate most effectively, a charitable organization needs to be 
both organized under state law as a nonprofit entity and obtain tax-exempt status 
under federal tax law (Williams & Seifried, 2013a, 2013b). 

Determining Tax Exempt Status
For purposes of determining tax exempt status, Treasury Regulation § 1.501(c)(3)-
1 defines charitable organizations as “organizations organized and operated for 
religious, charitable, scientific, testing for public safety, literary, or educational 
purposes, or for the prevention of cruelty to children or animals” (para. 1). The 
IRC definition is broader than the original British Law of Trusts definition and 
includes a variety of activities that promote social welfare as well as activities 
that lessen the burden of government. In addition to having a qualifying exempt 
purpose, the CSO must engage primarily in activities for the exempt purpose 
and no more than an insubstantial part of its organizational activities are for 
non-exempt purposes. (26 C.F.R. § 501(c)(3)-1(a)(2)(b)). These requirements 
are known as the “Organizational Test” and the “Operational Test.” Under the 
Organizational Test:

an organization is organized exclusively for one or more exempt pur-
poses only if its articles of organization …:(a) Limit the purposes of 
such organization to one or more exempt purposes; and (b) Do not 
expressly empower the organization to engage, otherwise than as an 
insubstantial part of its activities, in activities which in themselves are 
not in furtherance of one or more exempt purposes. (26 C.F.R. § 501(c)
(3)-1(a)(2), para. 2)

It is generally sufficient if the articles of organization state that it is formed 
for charitable purposes to meet the Organizational Test so long as the articles do 
not empower the organization to carry on activities that are not in furtherance of 
the stated exempt purpose(s). For example, a charitable organization whose arti-
cles also authorized the organization to operate a social club or business would 
not meet the Organizational Test regardless of the fact that the articles also in-
cluded charitable activities among its purposes. The articles of organization can 
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include trust instruments, articles of association, or any other written instrument 
by which the organization has been created. (26 C.F.R. § 501(c)(3)-1(a)(2)(b)(2)). 

Under the Operational Test, an organization:

will be regarded as operated exclusively for one or more exempt pur-
poses only if it engages primarily in activities which accomplish one 
or more of such exempt purposes specified in section 501(c)(3). An 
organization will not be so regarded if more than an insubstantial part 
of its activities is not in furtherance of an exempt purpose. (26 C.F.R. 
§ 501(c)(3)-1(c), para. 19)

In order to pass the Operational Test for charitable tax-exemption in the 
U.S., an organization needs to prove it primarily engages in activities furthering 
its claimed charitable purpose(s) and no single substantial activity may be for 
non-exempt purposes (Airlie Foundation v. I.R.S., 2003; Better Business Bureau 
of Washington, D.C., Inc. v. United States, 1945). Any organization lacking 
strong supportive material to justify its claims regarding exemption is ruled in 
the favor of the IRS (New Dynamics Foundation v. United States, 2006).

In determining whether an organization may qualify as a charitable or-
ganization, courts in the U.S. have held that organizations must meet both the 
Organizational and Operational Tests. Specifically, the courts examine whether 
(1) they engage primarily in activities for the exempt purpose(s) and (2) that no 
more than an ‘insubstantial’ part of its organizational activities are for non-ex-
empt purposes (Airlie Foundation v. I.R.S., 2003). An organization meeting both 
prongs may receive charitable tax-exempt status under IRC §501(c)(3), the most 
common public charity designation in the U.S. 

Courts have traditionally relied on the commerciality doctrine in their as-
sessments of the operational test by considering the extent of commercial (i.e., 
non-exempt) activities of an organization (e.g., BSW Group, Inc. v. Commissioner, 
1978; Easter House v. United States, 1987). The Supreme Court has held a single 
substantial non-exempt purpose will terminate any argument for exemption status 
regardless of the number or importance of an organization’s truly exempt purpos-
es (Better Business Bureau of Washington, D.C., Inc. v. United States, 1945). 

If an entity is denied charitable status by the IRS, the organization has the 
burden of proof to demonstrate how the IRS determination was incorrect and 
that the organization has met the requirements under the IRC statute for which it 
claims tax-exemption status (Church of the Visible Intelligence that Governs the 
Universe v. United States, 1983; Harding Hospital Inc. v. United States, 1974). 
The petitioning organization must provide unambiguous evidence of its qualifi-
cation for exemption status (United States v. Wells Fargo Bank, 1900). 

In New Dynamics Foundation v. United States (2006), the plaintiff chal-
lenged the grounds of the denial of its tax exemption. The facts of the case 
indicated its founder had operated the organization for personal benefits rather 
than in furtherance of a charitable mission. The foundation argued the founder 
was no longer with the organization at the time of the hearing. However, the 
court did not find substantial evidence of change (e.g., written documentation of 
organizational procedures and processes) other than the reported replacement of 
one staff member. This case highlighted the burden of proof of the organization 
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in challenging exemption qualification. The court suggested any cases involving 
concerns over limited administrative records are ruled against the petitioner.

Types of Tax Exempt Organizations: Public Entities and Private 
Foundations
The IRC recognizes 28 categories of tax-exempt organizations (Fritz, 2016). 
The most common type of nonprofit organization is the 501(c)(3), tax-exempt 
charitable organization. Tax-exempt organizations are generally classified 
as “public benefit organizations” and “mutual benefit organizations,” the vast 
majority of which fall into the classification of “public benefit or charitable 
organizations” (GuideStar, 2017). Public benefit organizations work for the 
greater good of the public such as a YMCA of the USA or The “V” Foundation, 
while mutual benefit organizations work for the betterment of a select group of 
members such as the National Collegiate Athletic Association (NCAA). Public 
benefit organizations tend to also be separated into two sub-categories, public 
charities and private foundations. For example, there are more than 1.5 million 
tax-exempt organizations in the U.S., and of those more than 1 million of them 
are public charities and around 105,000 are private foundations (National Center 
for Charitable Statistics, 2013). Both public charities and private foundations 
may enjoy the dual tax benefit applicable to both revenue and donations.

The primary difference between public charities and private foundations 
tend to relate to their activities, reporting requirements, and control/oversight. For 
example, public charities would likely operate actual charitable activities such as 
direct operations of programs and services both domestically and abroad. Public 
charities enjoy higher donor levels, simplified tax filing requirements based on 
the amount of revenue, and they can receive donations from private foundations. 
Public charities are governed by a board that cannot have more than 50% of its 
membership related by blood, marriage, or business co-ownership and a minimum 
percentage of its revenue must come from small donors. Classic examples of public 
charities include the United Way, Salvation Army, Boys & Girls Clubs of America, 
YMCAs, the Muhammad Ali Center, and hundreds of professional athletes’ char-
itable organizations. 

On the other hand, private foundations support the work of public charities 
through fundraising efforts and primarily manage a fund that may award grants 
to support the work of other public charities. For example, a private foundation is 
often created by an initial endowment or gift and then the interest earnings on the 
principal endowment are used to award grants to serve the mission of the founda-
tion. Private foundations must file lengthy and oftentimes complicated tax reports 
regardless of the amount of revenue and while they may award grants to foreign 
charities those distributions may or may not count as a qualifying distribution 
for the foundation (Peebles, 2017). Donations to private foundations are only tax 
deductible for the donor of between 20-30% of adjusted gross income, compared to 
the 30-50% deductibility available for donations to public charities (Walsh, 2012). 
Interestingly, the name “foundation” may be confusing since many prominent sport 
foundations such as The Tiger Woods Foundation or the Troy Aikman Foundation 
for Children are actually public charities, but the term foundation is commonly 
used by professional athletes to communicate their philanthropic mission (Walsh, 
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2012). If a nonprofit charitable organization is unable to qualify as a public charity, 
it will by default be classified as a private foundation. 

Maintaining public charity status can be challenging to demonstrate that the 
requisite percentage of your funds are coming from the general public. Rather than 
to be reclassified as a private foundation, some public charities may also choose to 
dissolve and create a donor-advised fund within a larger, more established public 
charity. In this situation, the fund is separately identified and legally controlled by 
the public charity, but the donor retains advisory privileges over distributions and 
investment of assets. For example, Troy Aikman announced in 2016 that he would 
be dissolving his Troy Aikman Foundation for Children and transfer its $1 million 
in assets to the United Way of Metropolitan Dallas (Hunter, 2016).

The IRS issues letter rulings to provide timely response to taxpayers who are 
trying to determine the tax consequences of specific acts or transactions. These 
rulings provide general guidance as to how the tax laws would likely be inter-
preted (CCH Tax Law Editors, 2016). Prior tax rulings have not directly involved 
SFD organizations; however, the IRS private letter rulings and revenue rulings 
are useful to SFD organizations in understanding how the legal requirements may 
impact them. SFD organizations, as other nonprofit charitable organizations, are 
established to address specific social inequities and contribute to the public good. 
Therefore, these IRS rulings are insightful and useful for the purpose of our 
analysis given the social change-focused nature of SFD where sport is combined 
with various non-sport activities to achieve development and peace-building 
goals (Giulianotti et al., 2016; Kidd, 2008). Thus, to illustrate how to navigate 
these legal requirements, we will highlight two hypothetical SFD organizations: 
Football Hope and Sport 4 Society. In our case, Charlie Smith previously founded 
Football Hope, an award-winning SFD organization registered in Israel that uses 
football (i.e., soccer) as a means for delivering educational and conflict-resolution 
programs in divided communities in several areas in the Middle East. She has 
recently retired from her leadership role with Football Hope and now wants to 
establish a new SFD organization (Sport 4 Society) as a registered public charity 
in the U.S. to further support the SFD efforts abroad.

II. Limits on Domestic Charitable Organizations’ 
Activities

Historically, the U.S. has remained territorial in determination of tax deductions 
for individual contributions to charitable organizations (Johnson, 2013; Paine, 
2004; Pozen, 2006). As a result, the U.S. does not allow for tax deductibility for 
contributions directly to foreign organizations. Thus, a U.S. citizen who donates 
funds to support the activities of a foreign charitable organization (e.g., a direct 
donation to Football Hope) may not deduct these charitable contributions as an 
itemized deduction under U.S. tax laws. While public entities may conduct exempt 
activities in foreign countries and benefit from the tax deductibility of donations 
made to support its international programs, a foreign charitable organization 
may struggle to obtain donations from the U.S. In addition to restricting the tax 
deductibility of donations to foreign organizations, the regulations of IRC §501(c)
(3) also prohibit lobbying or any other political involvement as a substantial 
activity by the organization seeking charitable status (I.R.S., 2017a). Although 
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lobbying might be considered acceptable behavior in a given foreign culture, 
the IRS clarified in Revenue Ruling 73-440 (1973) that any such conduct by an 
organization still bars it from charitable exemption under IRC §501(c)(3). Any 
SFD organizations engaged in political or lobbying action as a substantial part 
of their activities may still receive tax-exempt status under IRC §501(c)(4) (i.e., 
exempt from income taxes). However, such designation does not provide tax 
deductibility for individual contributions. 

Consequently, a foreign charitable organization may seek to form a U.S. 
domestic charitable organization to support its programs and activities con-
ducted outside of the U.S. In Revenue Ruling 71-460 (1971), the IRS clarified 
that an organization conducting some or all of its charitable activities abroad 
is not prohibited from exemption under IRC §501(c)(3). Thus, Sport 4 Society 
could receive charitable exemption in the U.S. even if all of its SFD programs 
are operated abroad such as in the Middle East. According to the IRS, an orga-
nization providing training for individuals aimed at developing its capabilities 
qualifies for charitable exemption in the U.S. (Rev. Rule 65-298, 1965). The clear 
link between SFD and the development of capabilities (cf. Darnell & Dao, 2017; 
Svensson & Levine, 2017), further suggest these entities qualify for charitable 
exemption under IRC §501(c)(3) in the U.S.

In another example, an organization operating training programs aimed 
at social and economic development in rural communities within low-income 
countries was also ruled to qualify for exemption under IRC § 501(c)(3) (Rev. 
Rule 68-117, 1968). Similarly, in Revenue Ruling 74-16 (1974), an organization 
formed to educate individuals in low-income countries about credit problems for 
increasing their quality of life was deemed to qualify for exemption under IRC 
§501(c)(3). 

Adequate Discretion and Control
In a 2009 letter ruling, the IRS ruled an organization did not qualify for tax-
exemption status in the U.S. under IRC §501(c)(3) and that individual donations 
were therefore not tax deductible under IRC §170 for failure by the organization 
to maintain adequate discretion and control of funds (PLR 200931059, 2009). 
The organization claimed to be formed in order to provide stipends to poor 
students for attending programs of a foreign entity for religious education (PLR 
200931059, p. 2). The applicant organization claimed it was independently 
formed and that individual contributions in the U.S. were not earmarked for the 
foreign organization. In fact, the applicant organization claimed the foreign entity 
received no direct funds since only students attending educational programs of 
the foreign entity were the beneficiaries. Recipients reportedly had to be approved 
by the organization, yet it did not have a formal selection committee. 

In addition to numerous inadequacies in the organization’s governing doc-
uments and organizational structure, the IRS also found the organization failed 
to provide detailed and transparent criteria for determination of how funds were 
distributed. Simply providing the total dollar amount per year and per recipient 
was deemed insufficient (PLR 200931059, pp. 4-6). Moreover, the applicant 
organization tried to justify its definition of ‘needy’ or ‘poor’ students based on 
information provided on family income, but did not include any specific details 
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on how income figures were evaluated and what specific amount qualified ap-
plicants for grants. Furthermore, despite the organization claiming it exercised 
control over distribution of funds, it turned out that a volunteer living abroad in 
the foreign country of operation made the final decisions regarding cash distri-
butions (PLR 200931059, p. 4). The IRS found this problematic as none of the 
board members listed in the initial application lived in the foreign country. The 
same individual was found to hand out large sums of cash from the organization 
without keeping detailed records of how and where such funds were distributed. 
In addition, the applicant organization was not only found to rely on a volunteer 
responsible for controlling the use of funds, but also relying on a foreign orga-
nization for reportedly maintaining records of recipients (PLR 200931059, p. 5).

Additional discrepancies emerged whereby the applicant organization was 
unable to provide any records of meeting minutes despite having such respon-
sibilities listed for one of the organizational members in its bylaws. The IRS 
concluded the petition organization did not maintain adequate control and discre-
tion of funds donated in the U.S. as it was unable to provide detailed evidence of 
how it maintained records of recipients’ names, addresses, amounts distributed, 
purpose for contribution, how individuals were selected to receive contributions, 
and any relationship(s) between the recipients and organizational members (Rev. 
Rule 56-304, 1956). The IRS also commonly examines adequate discretion and 
control over funds in matters related to tax deductibility for contributions to 
organizations involved in cross-border giving.

Tax Deductibility of Individual Contributions for  
Cross-Border Giving
In Revenue Ruling 63-252 (1963), the IRS discusses the tax deductibility of 
contributions under IRC § 170(a) using five distinct examples of dealings 
between domestic charitable organizations and foreign charitable organizations. 
These examples are further illustrated in Figure 1. This ruling is commonly used 
as the foundation in subsequent revenue rulings regarding cross-border giving 
when the domestic organization is assumed to meet the organizational and 
operational requirements of IRC § 170(c)(2). In three of the five cases (Examples 
1,2, and 3), the charitable organization would not retain its tax deductibility for 
individual donations. First, a foreign organization forming a domestic charitable 
organization in the U.S, which is used to conduct fundraising campaigns and 
transmitting collected funds directly to the same foreign organization, does not 
qualify for tax deductibility. Second, individuals in the U.S. forming a domestic 
organization suggesting individual contributions will go directly to a specified 
foreign entity (i.e., ‘earmarking’ donations) is also considered non-deductible as 
the domestic organization is merely acting as a financial conduit for the foreign 
charity. Third, a domestic organization conducting fundraising campaigns in the 
U.S. on behalf of foreign entity through a partnership agreement also fails to 
qualify for tax deductibility on individual contributions.

The IRS also provided two sample cases for which a domestic charitable 
organization would retain its tax deductibility for individual donations (Figure 
1; Rev. Rule 63-252, 1963). The first example included a domestic organization 
conducting a variety of charitable activities in a foreign country in furtherance 
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of its exempt purpose(s) following an internal review and approval process. 
Moreover, the sample domestic charitable organization did not solicit funds for a 
specific foreign charitable organization. The second example included a domestic 
organization, which formed a foreign organization in a country of its charitable 
work for administrative purposes. The domestic organization retains control of 
every facet of the foreign entity and will transmit solicited funds for its charitable 
work from the domestic charitable organization toward its administrative entity 
abroad. Considering the relatively broad nature of these five cases, the basis of 
Revenue Ruling 63-252 (1963) has been expanded and further clarified by the 
IRS in subsequent revenue and private letter rulings as well as in IRS determina-
tion letters (e.g., Department of the Treasury, 2013; PLR 200931059, 2009; PLR 
201016089, 2010; Rev. Rule 66-79, 1966; Rev. Rule 68-489, 1968).

Therefore, Sport 4 Society needs to establish clear decision-making pro-
cesses and maintain detailed records of how funding recipients were identified, 
evaluated, and selected. Charlie Smith would not be granted exemption and tax 
deductibility for donations if Sport 4 Society is intended to serve as a fundraising 
arm for Football Hope with all funds earmarked for its operation. Instead, her 
new organization needs to be able to provide supportive documentation that in-
dicates how the U.S. charitable organization exercised control of the distributed 
funds. These regulations do not preclude Sport 4 Society from supporting Foot-
ball Hope, as long as the organization meets the evaluation criteria and is one of 
several foreign SDP agencies to be supported. This would help further support 
that Sport 4 Society maintains adequate discretion of and control of funds. 

Figure 1. A visual overview of examples provided in IRS Rev. Rul. 63-252
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III. Cross-Border Giving from U.S. Charitable 
Organizations Involved in SFD

The creation of entities such as Skateistan under IRC §501(c)(3), which does not 
conduct any program operations within the U.S., are seemingly to incentivize 
individuals to make individual donations in support of the foreign program. 
The U.S. is attractive to international programs since the U.S. has among the 
highest percentage of population giving money to charitable organizations. As 
mentioned previously, total private giving to charitable causes in the U.S. in 2012 
in support of international programs/organizations exceeded $22 billion (Charity 
Navigator, 2019). Giving to international causes experienced a decline in 2013 
and 2014 but rose 17.5% in 2015 to an estimated $15.75 billion. The rebound 
has been attributed to growth in the number of active international charitable 
organizations, more strategic fundraising, and increased focus on international 
issues among foundations (GivingUSA, 2016). 

With the exception of bilateral tax treaties (e.g., between the U.S. and Israel, 
Canada, and Mexico), individual donations to foreign charities are not currently 
tax deductible under IRC §170. Therefore, SFD organizations are increasingly 
establishing domestic entities within the U.S. to encourage individuals to donate 
to a registered U.S. charity for tax-deductible benefits. A common misconception 
regarding charitable contributions in the U.S. is that all donations to nonprofits 
are tax deductible. Tax-exemption status in the U.S., however, does not guarantee 
all individual contributions are tax deductible under IRC §170 (Rev. Rule 63-252, 
1963). Tax deductibility in regards to cross-border giving depends on several 
legal considerations regarding organizational structures, procedures, and the 
manner in which organizations conduct such activities. 

Qualified Foreign Recipients of Cross-Border Grants
A charitable organization in the U.S. interested in providing financial grants to 
a foreign entity needs to provide evidence that the recipient organization fulfills 
the requirements of charitable organizations under §501(c)(3). An organization 
conducting some or all of its charitable activities abroad is not necessarily 
prohibited from exemption under IRC §501(c)(3) (Rev. Rule 65-298, 1965; Rev. 
Rule 68-117, 1968; Rev. Rule 71-460, 1971). The applicant organization, however, 
carries the burden of proof to provide clear evidence that it qualifies for exemption 
under the IRC (Church of the Visible Intelligence that Governs the Universe v. 
United States, 1983; Harding Hospital Inc. v. United States, 1974; United States 
v. Wells Fargo Bank, 1900).

The domestic charity (e.g., Football Hope) might use one of several strategies 
for supporting that the recipient organization should be considered a charitable 
entity under the IRC. Legally, a foreign charitable organization interested in 
receiving monetary funds from a charitable organization in the U.S. can seek an 
IRS determination letter by applying for recognition of exempt purposes under 
IRC §501(c)(3). A determination letter is a written reflection of the decision by the 
Director of the IRS of the application of IRC principles. In the context of a foreign 
charitable organization, a determination letter provides sufficient evidence that 
the foreign entity is considered a charitable organization under IRC §501(c)(3) 
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and no further justification is needed by the U.S. charity for making cross-border 
grants. Therefore, a monetary grant from a nonprofit in the U.S. to a foreign 
organization with an IRS determination letter is desirable for the grantor as it 
saves them additional administrative work from not having to provide alternative 
justifications of the eligibility of the recipient entity. 

In reality, however, few charitable organizations abroad tend to complete the 
process of obtaining an IRS determination letter (Jenkins, 2007). The application 
process for exempt-recognition of foreign organizations by the IRS is a tedious 
and costly process (Johnson, 2013). This process is not only associated with initial 
administrative and monetary challenges for the foreign entity, but also ongoing 
reporting requirements for maintaining the IRS tax-exempt determination. In the 
event that a prospective foreign recipient does not have a determination letter, 
the grantor is required to provide alternative justification or the qualification of 
the recipient organization in the foreign country. These alternative justification 
requirements include the demonstration of how adequate control and discretion 
of funds is maintained by public charities and the equivalence determination or 
the expenditure responsibility procedural process tests for private foundations. 
These contexts will now be analyzed in more detail to examine legal consider-
ations of cross-border giving. 

Financial Support by Public Charities to Foreign Organizations
If a charitable organization in the U.S. (e.g., Sport 4 Society) choses to pursue the 
strategy of making cross-border financial grants, the organization must maintain 
adequate discretion and exercise control over the funds to prove it did not merely 
act as a financial conduit for a foreign organization (Rev. Rule 66-79, 1966; Rev. 
Rule 68-489, 1968; Rev. Rule 75-65, 1975). Similar to any challenges of IRS 
determination of charitable status, the organization carries the burden of proof 
in establishing that any financial grant provided to a foreign entity was made in 
efforts to further the exempt purpose of the organization under IRC §501(c)(3) 
(Rev. Rule 68-489, 1968). Although financial grants by domestic public charities 
to foreign charitable organizations are permitted as long as the domestic charity 
maintains adequate discretion and control over the funds, the IRS has not 
provided clear guidelines for these organizations to follow. Instead, the IRS has 
hinted at its conceptualization of what constitutes so-called ‘adequate’ discretion 
and ‘control’ of funds through various revenue rulings (see Figure 2).

Grants for specific foreign programs. In a series of revenue rulings, the 
IRS has considered whether individual contributions to a domestic charitable 
organization would be considered tax deductible when a domestic organization 
made occasional donations for specific projects of a foreign charitable organiza-
tion after approving such project serving in furtherance of its exempt purpose(s). 
For example, in Revenue Ruling 66-79 (1966), the IRS considered individual 
donations to be tax deductible since the contributions were considered to be for 
the use of the domestic charitable organization rather than for the foreign charita-
ble organization receiving the financial grant. An important highlight of this case 
was the notion that the domestic organization was not considered to function 
as a fundraising arm for the foreign organization; rather, its founders wished 
to only support specific projects (e.g., scientific research projects) carried out 
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by the foreign entity in furtherance of its charitable mission. These procedures 
were supported by detailed organizational bylaws outlining how the domestic 
organization reviewed and evaluated international grant applications. Hence, 
Sport 4 Society could support specific programs operated by Football Hope (e.g., 
pilot employability program for girls and women) as long as it aligns with the 
mission of Sport 4 Society. 

Additionally, the CSO’s bylaws (cf., Rev. Rule 66-79, 1966) specified the 
following: (a) the U.S. board retained the exclusive power of making decisions re-
garding financial grants; (b) the U.S. board also had the power to make financial 
contributions in furtherance of its exempt purpose(s) to organizations operated 
exclusively under the requirements of IRC §501(c)(3); (c) the U.S. board reviewed 
requests for financial grants from organizations demonstrating how such funds 
would be used; (d) the U.S. board also required recipients of grants to provide 
financial accounting records in support of the use of granted funds; and (e) the 
U.S. board of directors maintained the exclusive power to refuse and/or withdraw 
any financial grants (even after initial grants may have been approved).

Lastly, the domestic charitable organization in Revenue Ruling 66-79 
(1966) also had written documentation that it refused to accept any individual 
contributions earmarked for a particular foreign charity or program. The detailed 
written provisions in the organization’s charter were considered substantial and 
sufficient for supporting that the domestic charitable organization maintained 
adequate discretion and control of funds. Therefore, it is imperative to consider 
the use of similar language and detail in the creation of Sport 4 Society and its 
organizational bylaws.

Figure 2. A visual overview of IRS precedent regarding Adequate Discretion and  
Control of Funds
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Bylaws and organizational procedures similar to those present in Revenue 
Ruling 66-79 (1966) were also used by a domestic organization under review in 
Revenue Ruling 75-65 (1975). This particular organization supported wildlife 
preservation efforts in foreign countries, but the grantor managed all expendi-
tures involved with the cross-border funding program by conducting in-depth 
assessment of potential recipients, entering into a written agreement with qual-
ified and chosen recipients, and by tracking the use of distributed funds on a 
continuous basis. The IRS ruled such efforts to constitute adequate discretion 
and control and therefore qualified individual contributions for tax deductibility. 

Organizational structure and procedures. Revenue Ruling 63-252 (1963) 
was cited in a 2013 IRS determination letter, which denied an organizational 
request for tax-exempt status under IRC §501(c)(3) (Department of the Treasury, 
2013). The IRS determination letter is of particular interest for the purpose of the 
current discussion as the applicant domestic organization claimed its purpose to 
be supporting charitable educational activities of a specific foreign organization. 
The tax-exempt request was denied for several reasons including the fact that 
the domestic organization served as the sole fundraiser for the foreign charity. 
In addition, the domestic organization had indicated it only accepted donations 
earmarked for the foreign charity in its application submitted to the IRS. Further-
more, the board of directors of the domestic organization lacked independence, 
as several members were located abroad and even included internal stakeholders 
of the foreign organization. Hence, it is crucial for Charlie Smith to ensure that 
she recruits a new set of board members for Sport 4 Society, whom are not con-
nected to Football Hope. The IRS also noted a lack of evidence for establishing 
how the domestic organization maintained adequate discretion and full control 
of donated funds, as it found no evidence of any established organizational pro-
cedures for reviewing funding requests before approving international grants. 
This decision is further supported by several court decisions.

For example, simply maintaining a list of recipients of grants as well as a 
list of written reasons for the grant have been deemed insufficient for showing 
how grants are made in furtherance of exempt purpose(s) (Church in Boston v. 
Commissioner, 1978). Tax courts have also upheld the denial of tax-exempt status 
under IRC §501(c) for failure by organizations to maintain adequate records of 
financial transactions and organizational procedures (Western Catholic Church 
v. Commission, 1979), as well as for failing to provide detailed information on or-
ganizational activities for which tax-exemption status is claimed (Peoples Prize 
v. Commissioner, 2004). These examples raise awareness of the importance for 
international SFD organizations to maintain detailed records in order to be able 
to provide clear evidence of its organizational procedures in determining interna-
tional grants as being in furtherance of their exempt purpose(s). A recent private 
letter ruling provides additional insight into what the IRS considers sufficient 
control of funds for cross-border giving in furtherance of exempt purpose(s) 
(PLR 201016089, 2010).

Importance of detailed organizational documentation. In PLR 201016089 
(2010), the IRS ruled the applicant organization did not qualify for tax-exemp-
tion status in the U.S. under IRC §501(c)(3) and that individual donations were 
not tax deductible under IRC §170 due to inadequate evidence of the manner in 
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which the organization conducted its activities. Revenue Ruling 59-95 (1959), 
in which the IRS ruled failure by an organization to provide complete records 
and required documentation can result in denial or revocation of charitable ex-
emption, guided the IRS decision. Revenue Rulings 63-252 (1963), 66-79 (1966), 
and 68-489 (1968) were also cited by the IRS in its analysis and justification 
of its ruling. The organization in PLR 201016089 claimed to be formed for the 
purpose of supporting program activities of a foreign organization and arguably 
required the foreign recipient to provide ongoing updates of how funds were 
used to further its charitable mission. The IRS, however, requested more detailed 
information on the organizational process regarding its cross-border grants. 

Specifically, the organization was asked to provide evidence on records 
regarding: (a) number of organizational grant applications, (b) number of organi-
zations qualified for grant, (c) number of organizations selected to receive grant, 
(d) name and address of recipient, (e) amount of monetary grant, and (f) purpose 
of the grant for each recipient. The petition organization did not provide such 
evidence and admitted only one foreign organization had applied for a grant. The 
IRS further found the organization did not have a procedure requiring any type 
of written applications as it suggested grants were determined through oral re-
quests. Unlike the nonprofits in Revenue Rulings 66-79 (1966) and 75-65 (1975), 
the organization in this particular letter ruling did not have clear bylaws and pro-
cedures in place for ensuring the domestic charity retained ultimate control over 
funds or ensuring they were used in furtherance of its mission. Moreover, one of 
the board members of the organization was discovered to be the founder of the 
foreign organization. Although this individual was removed from the board, the 
court interpreted this as merely removing the individual from the organization 
on paper as the person continued to be involved in the organizational activities by 
making decisions on the use of its funds. The IRS suggested the acts of allowing 
the founder of a foreign entity to exercise control and verify the use of funds 
for intended purposes did not constitute adequate control and discretion under 
Revenue Ruling 63-252 (1963). The organization was also unable to provide any 
records of meeting minutes as requested by the court. This decision points to the 
importance for SFD organizations such as Sport 4 Society to develop sufficient 
organizational infrastructure for maintaining detailed records for all SFD fund-
ing activities. 

Another point of interest in this case was the acknowledgement by the court 
that the clear connection between the organizational name and the foreign orga-
nization receiving funds somewhat discredited the broader purpose described 
in organization documents. Nonetheless, the final decision was not solely based 
on the connection between the names of the organizations, rather the manner in 
which the organization carried out its activities. Thus, the establishment of so-
called ‘Friends of’ organizations—in clear support of a foreign entity—does not 
prohibit them from making cross-border grants to such entities as long as they 
are able to provide evidence that the U.S. entity maintained adequate control and 
discretion of the use of funds solicited in the U.S. rather than merely serve as a 
financial conduit for the foreign entity (Rev. Rule 63-252, 1963).
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Financial Support by Private Foundations to Foreign 
Organizations
Considering the popularity and growing establishment of sport-related private 
foundations, it is also worth considering tax implications of foundations seeking 
to support foreign SFD efforts through financial grants. As mentioned in the 
previous section, a private foundation faces greater scrutiny than a public charity 
related to its tax filings, disclosures, and reporting requirements (Jenkins, 2007). 
International grant making requires a foundation to elect either the equivalence 
determination or the expenditure responsibility procedural process (IRC §4945(d)
(4)). The equivalence determination process requires a private foundation to 
prove the foreign recipient of a financial grant is equivalent to a U.S. public 
charity under IRC § 509(a). Therefore, the foreign charitable recipient must be 

Organized and operated exclusively for religious, charitable, scientific, 
testing for public safety, literary, or educational purposes, or to foster 
national or international amateur sports competition (but only if no part 
of its activities involve the provision of athletic facilities or equipment), 
or for the prevention of cruelty to children or animals. (IRC §501(c)(3), 
para. 31)

A domestic foundation can establish the equivalency determination through 
the written opinion of its legal counsel or based on a written affidavit from 
the foreign charity (Rev. Proc. 92-94, 1992). A written affidavit must include 
a description of the organization’s activities, financial information and history, 
copies of its bylaws, and supportive documents indicating the organization does 
not engage in substantial lobbying, political intervention, or private inurement 
(Rev. Proc. 92-94, 1992). Although foreign SFD organizations may be equivalent 
to a public charity in the U.S., the equivalence determination procedural process 
is often timely and costly for nonprofit organizations (Jenkins, 2007). 

The other option for a private foundation is to elect the expenditure respon-
sibility procedural process (IRC §4945(d)(4)). These regulations require the 
foundation to conduct a pre-grant inquiry to assess if the proposed recipient is 
reasonably likely to use the financial grant for the specified purpose(s), sign a 
written agreement with the recipient organization, and report the expenditure 
responsibility grant on its annual financial documents (i.e., Form 990) filed with 
the IRS. The recipient organization must also submit a written annual progress 
report on the use of the financial grant to the granting foundation as well as 
maintain the received funds in a separate bank account (IRC §4945(d)(4)). 

IV. Implications for Foreign and  
Domestic Organizations Operating or  

Supporting SFD Programs
The analysis in this paper highlights the importance for both foreign and 
domestic charitable organizations to recognize the multitude of restrictions and 
regulations for domestic charitable entities engaged in cross-border giving. It 
is imperative for managers of these organizations to understand the necessary 
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structures and procedures needed for qualifying for exemption in the U.S. and 
for retaining tax deductibility for individual donations. Charitable organizations 
operating in communities around the world are attracted to the U.S. since its 
citizens are historically among the top individual donors in the world. This has 
resulted in the establishment of several ‘Friends of’ organizations within the U.S. 
for supporting foreign entities. Establishment of such organizations, however, 
is often based on the misguided premise that all individual contributions to 
a registered nonprofit are tax deductible. The reality is that a U.S. charitable 
organization may not merely act as a financial conduit for a foreign charitable 
organization (Rev. Rule 63-252, 1963). 

A domestic public charity may financially support foreign programs and 
organizations as long as the U.S. entity maintains control and discretion over the 
use of its funds (Rev. Rule 66-79, 1966; Rev. Rule 68-489, 1968; Rev. Rule 75-65, 
1975). Unfortunately, the IRS has yet to provide clear guidelines for what it con-
siders adequate control and discretion over funds used for cross-border giving. 
Revenue Ruling 63-252 (1963) provided five general case examples of whether 
individual contributions qualify for tax deductibility. Although the ruling did not 
provide specific details, it did clarify a domestic organization may not merely 
serve as a financial conduit of a foreign entity. This ruling has since served as the 
foundation in IRS rulings and determinations regarding cross-border giving of 
domestic organizations. 

In Revenue Ruling 66-79 (1966) and Revenue Ruling 75-65 (1975), the IRS 
ruled the respective organizations to exercise discretion and control of funds, in 
large part due to detailed organizational bylaws outlining how the grantors re-
tained the exclusive right to review and evaluate international grant applications 
and distributions of funds. These bylaws further noted the organization retained 
the right to refuse or withdraw grants at its own discretion if not in furtherance 
of its charitable purpose. In a more recent ruling, the IRS concluded a list of a 
number of recipients and the average grant amount without any specification on 
standards and criteria for grant, purpose of grant, contact information of grant 
recipient, or how the organization selects recipients did not constitute sufficient 
control over funds (PLR 200931059, 2009). In contrast to the organizations in 
Revenue Rulings 66-79 (1966) and 75-65 (1975), the organization in the afore-
mentioned did not have detailed records of the grant decision-making process. 

Precedent revenue rulings and tax court decisions suggests a public charity 
accepting and distributing contributions earmarked for a foreign SFD program 
or organization will not be granted tax deductibility for individual contributions. 
As a result, existing public charities need to provide evidence in support of 
the control of funds by the U.S. organization rather than a foreign entity. For 
example, an existing SFD organization clearly states the purpose of its §501(c)
(3) entity is to support organizations with similar missions. The organization 
clarifies it currently supports a foreign entity with a similar organizational name, 
yet state the domestic organization retains discretion and control of funds to 
ensure grants are properly used in furtherance of its mission. Although these 
statements are important, they need to be further supported by detailed doc-
umentation of organizational procedures of how the charity is exercising its 
control over funds, including total number of received applications, number of 
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applicants qualified for receiving grant, number of distributed grants, purpose 
of distributed grants, and specific records on criteria used for determining grant 
recipients (PLR 201016089, 2010; Rev. Rule 59-95, 1959; Rev. Rule 75-65, 1975). 
A public charity should also develop detailed organizational bylaws clarifying 
the procedures involved in the cross-border giving process to further support 
the power and control of the domestic organization (Rev. Rule 66-79, 1966; Rev. 
Rule 75-65, 1975).

If a SFD entity (e.g., Sport 4 Society) decides to make cross-border grants, 
it is imperative the organization maintains detailed records since any legal cases 
involving concerns over limited administrative records are ruled against the 
applicant organization (New Dynamics Foundation v. United States, 2006; Rev. 
Rule 59-95, 1959). Similarly, tax courts have declined tax-exempt status under 
IRC §501(c)(3) for failure to maintain adequate records of financial transactions 
and organizational procedures (Western Catholic Church v. Commission, 1979). 
Moreover, denial of exemption has also been upheld against organizations for 
failing to provide detailed information on organizational activities for which 
tax-exemption status was claimed (Peoples Prize v. Commissioner, 2004).

An additional concern organizations engaged in cross-border grants must 
be prepared for involves provisions of the Patriot Act and U.S. Executive Order 
(E.O.) 13224. President George W. Bush issued E.O. shortly after the 9/11 ter-
rorist attacks in 2001 to block provisions of property to and transactions with 
persons and entities who commit, threaten to commit, or support terrorism. Even 
donations of items intended to relieve human suffering such as food or clothing is 
included among the prohibited transactions (E.O. 13224, 2001). The USA Patriot 
Act (2002) was enacted shortly after E.O. 13224 and gives the executive branch 
broad powers to designate groups as terrorist organizations. Once so designat-
ed, the organization can have its property seized and assets frozen indefinitely 
pending the investigation. Most charitable organizations advance their goals 
in foreign countries through grant making, thus they must exercise reasonable 
care to ensure the grants are not diverted from their charitable purpose and that 
the provisions are not received by any organization on the Specially Designated 
Global Terrorist (SDGT) list. In addition, if an organization itself were targeted 
under E.O 13224 or the USA Patriot Act, its resources would be frozen. At least 
one U.S.-based charity, KindHearts for Charitable Humanitarian Development, 
was included on the Treasury Department’s SDGT list and had its assets frozen. 
The charity was forced to cease its operations even though the SDGT listing was 
later reversed after the American Civil Liberties Union (ACLU) filed suit on 
behalf of the charity. KindHearts assets were finally released and it was able to 
transfer those assets to another charity to continue its humanitarian efforts, but 
the KindHearts organization was effectively shut down by the Treasury Depart-
ment’s listing (ACLU, 2012). To minimize the potential of such an outcome, a 
SFD organization such Sport 4 Society should carefully monitor the SDGT list 
on a periodic basis. Furthermore, this list should also be part of organizational 
procedures for evaluating prospective foreign grant recipients. 

In light of the growing number of sport-related private foundations such as a 
professional athlete establishing his/her own charitable foundation, it also worth 
noting these types of organizations may also engage in cross-border giving 
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for supporting SFD programs or organizations abroad as long as they follow 
either the equivalence determination process or the expenditure responsibility 
procedural process (Jenkins, 2007). The first process can be achieved by pro-
viding a written affidavit from a legal counsel in support of the equivalence of 
the foreign recipient organization to the requirements set forth in IRC §501(c)(3) 
(Rev. Proc. 92-94, 1992). The latter option requires the domestic foundation to 
provide detailed records of organizational procedures for ensuring reasonable 
use of cross-border grants including written agreements and on-going financial 
reports (IRC §4945(d)(4)). The organization in Revenue Ruling 75-65 (1975) was 
granted exemption and tax deductibility for conducting pre-grant inquiries on 
potential recipients, signing an agreement with chosen recipients, and monitor-
ing the use of distributed funds to ensure its furthered its charitable mission. 
Overall, a private foundation interested in cross-border giving should exercise 
caution in its organizational design and procedures to ensure compliance with 
IRS regulations. Private foundations are also advised to embrace the preceding 
recommendations for public charities about maintaining detailed records of both 
organizational processes and outcomes. 

Conclusion
Public charities and private foundations established in the U.S. can be valuable 
sources of financial support for international SFD programs and foreign nonprofit 
organizations. In order for organizations to be granted exemption for charitable 
purposes and tax deductibility for individual contributions, certain organizational 
structures and procedures need to be implemented. This paper has presented a 
brief overview of legal considerations for cross-border giving under U.S. laws 
and regulations. The extent to which a nonprofit exercises adequate discretion 
and control over financial grants for foreign programs is an integral aspect in 
determining issues concerning international giving. 

The hypothetical SFD example (Sport 4 Society) presented in this paper 
highlights the implications of U.S. laws and regulations pertaining to cross-border 
giving and nonprofits engaged in international SFD efforts. It is essential for or-
ganizations such as Sport 4 Society to: (1) maintain clear and accurate governing 
documents, (2) develop detailed organizational bylaws and procedures providing 
effective oversight of how recipients are selected and funds are distributed, and 
(3) possess written agreements and financial controls that can be demonstrated 
and tracked to ensure transparency and accountability.

Overall, it is important to recognize the critical role of establishing adequate 
discretion and control of funds for any registered U.S. nonprofit engaged in 
cross-border support of foreign SFD efforts. Unfortunately, the IRS has yet to 
provide specific guidelines for what it considers ‘adequate,’ and it remains to be 
seen if such guidelines will be provided. In the meantime, however, the precedent 
legal cases and revenue rulings analyzed in this paper provides a guiding frame-
work for foreign or domestic charitable organizations considering cross-border 
giving in support of international SFD efforts with funds from the U.S. 
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