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i. Introduction

If athletics have been prostituted to other
than educational ends, let us not throw the baby
out with the bath. Let us not in the name of
liberal education become empty egg headed.
Rather, let us face the fact of our failure to deal
decisively with the whole man. Let us confess
that the kind of knowledge with which we deal
in most colleges and universities does not pro-
duce virtue. Let us take seriously the moral per-
version of intellectual excellence cut off from
universal moral ends defined by even modest
demands for fair play in all fascist systems of
education. Let us acknowledge we know little
about how character is created or sustained, and
the critical failure of many colleges to do either.
Let us face soberly and seriously the stern moral
demands for character in leadership as well as
for intellectual freedom.

When we have done this, we will be deeply
critical over willful abuse of the playing field for
profit, prestige, or power. But we may also be chas-
tened to see the playing fields, since the time of
the Greeks, were designed primarily for the per-
fecting of persons-a perfecting which requires ra-
tional discipline as the parent of creative play, sub-
limation of the self as the setting for cooperation
in competition, participation as the mode of inte-
grative understanding, and faithfulness to fair play
as conditions for excellence.!

Il. Voluntary

Associations

The National Federation of State High
School Athletic Associations (NFSHSAA or Na-
tional Federation) is a federation of state groups.
Organized in 1920 as the Midwest Federation
of State High School Athletic Associations with
lllinois, Indiana, lowa, Michigan, and Wisconsin
as members. The organization adopted its
present title in 1922 when eleven states were
represented. The National Federation cooper-
ates with other athletic organizations in writing
rules for all sanctioned sports and in acting on
national records. Further, the National Federa-
tion is the sanctioning of multi-school interstate
meets and tournaments to ensure high standards
of conduct and adherence to accepted regula-
tions.

On the state level the control and conduct
of the interscholastic athletic program is placed
in the hands of the state associations. These
groups have come into being in order to estab-
lish uniform procedures and regulations for in-
terscholastic activities, to protect the welfare of
the students, and to establish sensible and edu-
cationally sound controls.

As early as 1895 a committee was formed
in Wisconsin to establish rules for interscholastic
sports. By the mid-1920s most states had asso-
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ciations. Today all states have athletic, activity,
leagues, or principals’ associations that have as
a key function the control of interscholastic ath-
letics. The activities of these statewide organiza-
tions are not necessarily limited to the field of
sports, and the names of the different groups
vary markedly.?

Most of the state associations are volun-
tary in nature and are open to accredited public
secondary schools. Some states allow private and
parochial schools that meet membership require-
ments to join. The state groups in Michigan and
New York are closely affiliated with state depart-
ments of education. The associations in Texas,
Virginia, and South Carolina have close relation-
ships with the state universities.>

In addition to establishing rules and regu-
lations, other activities of state associations may
include: (1) interpretation of playing rules; (2)
operation of athletic insurance plans; (3) regis-
tration and classification of officials; (4) prepa-
ration and distribution of publications; (5) con-
duct of multi-school meets and tournaments;
and (6) provision of a judicial service for settling
controversies and hearing appeals.*

One of the more recent trends in amateur
sports litigation involve high school athletic
coaches challenging rules which prohibit their
participation and/or attendance at camps or
programs that specialize in teaching the skills of
the sport which they coach interscholastically.
Regulations have been instituted to control such
overzealous coaches and to equalize interscho-
lastic competition.

Enforcement of state association rules and
regulations frequently prohibits athletes from
competing and coaches from coaching during
the off season, including the summer. Athletes
and coaches so affected often bring forth com-
plaints to obtain relief in the form of injunctions.
The injunction would force the association to
allow participation, and are especially critical to
the student-athlete hoping to obtain a college
scholarship. Coaches, who rely on summer
employment through coaching at camps and
recreational areas are limited in some states.

In Hall v. University of Minnesota® jJudge Lord
intimates that amateur sports really is not as pure
as it used to be. The concept of amateurism

70 Journal of Legal Aspects of Sport

began in the 1700’s and was a leisure outlet for
the upper-case. These amateurs desired no in-
come nor had aspirations for a greater level of
notoriety at all from their athletic pursuits. In
contrast, present day amateurs have visions of
grandeur and greatness. The distinction between
amateurs and professionals can become ex-
tremely hazy and confused as youth athletes
hurdle through the steps to become college stars
and possible professional athletes. The higher
the athlete climbs, the greater the confusion
between amateurism and professionalism.

More and more high school athletes are
striving to earn college athletic scholarships and
are beginning to specialize in one sport rather
than participating in two or three as was the
norm. Intercollegiate athletic programs, in many
respects, have become a grooming ground for
professional sports. This has further clouded the
distinction between amateur and professional
sports.

The key to the analysis of amateur sports is
the status of the amateur athlete. However, the
definitions and categorizations are somewhat
confusing and contradictory. Since each govern-
ing body of sport can and does subscribe to a
somewhat different definition of the term ama-
teur. Due to this unique flexibility in America of
defining amateur, there is a possibility that an
individual can be viewed as an amateur under
the rules of the USOC, but not be an amateur
under the state high school association rules or
the NCAA.

Courts are generally very reluctant to over-
rule the rules of the athletic associations as re-
gards to eligibility, participation, and discipline
of their athletic participants. Generally, courts
will not interfere with the internal affairs of vol-
untary associations. In the absence of mistake,
fraud, collusion, or arbitrariness, the decisions
of the governing body of the association will be
accepted by the courts as conclusive. Voluntary
associations may adopt reasonable by-laws and
rules which will be deemed valid and binding
upon their members unless these rules violate
some law or public policy. The courts do not
have the responsibility to inquire into the expe-
diency, practicability, or wisdom of these regu-
lations. Further, these general principles apply




to cases that involve amateur athletics includ-
ing the governing bodies of state high school
athletic associations and college sports. Finally,
the courts will not substitute their interpretations
of the associations, rules and regulations for the
interpretations placed on these rules by the as-
sociation itself, so long as that interpretation is
fair and reasonable.®

The key question involved in determining
whether or not a student athlete is eligible to
participate is — who is eligible or not eligible to
participate under a particular rule and by-law of
the governing association. Eligibility rules cover
the whole gamut of interpersonal relationships
and characteristics. However, this analysis will
target only one aspect of age-eligibility rules.

illl. Right to Participate

One of the fundamental questions that
must be analyzed relating to eligibility of a stu-
dent athlete, whether it be interscholastic or in-
tercollegiate, is whether that individual has the
right or privilege to participate. If there is a right,
then the relationship between the athlete and
the controlling organization which administers
the competition will be on a much different le-
gal plane than if it were viewed as a privilege.
The question generally before the bar is, whether
a student athlete in a public institution has a
sufficiently important interest in participation in
his/her sport so as to require that he/she receive
procedural safeguards as required by due pro-
cess. The threshold question in any inquiry into
a claim that an individual has been denied pro-
cedural due process is whether the interest as-
serted by the individual rises to the level of a
‘property’ or ‘liberty’ interest protected by the
U.S. Constitution and all state constitutions.

When confronted with this precise issue,
the overwhelming majority of courts have held
that participation in interscholastic or intercol-
legiate athletics or other extracurricular activi-
ties is not a constitutionally protected liberty or
property interest.” In Hall v. University of Minne-
sota,® the court found that there was a limited
property interest in participation in intercolle-
giate sports. However, in Colorado Seminary v.
NCAA,? the Tenth Circuit Court of Appeals held

that the interests of student athletes, including
those on scholarship, to participate in intercol-
legiate hockey did not rise to the level of a con-
stitutionally protected right.'®

Similarly, the majority of state courts rarely
find that a right to participate in school athletics
is a constitutionally protected interest. ' As
stated in the Supreme Court of Appeals of West
Virginia, “participation in interscholastic athlet-
ics or other nonacademic extracurricular activi-
ties does not rise to the level of a constitution-
ally protected ‘property’ or ‘liberty’ interest.”'?

Furthermore, in interscholastic sports, the
courts rarely find that a right to participate ex-
ists. Thus, the opportunity to participate in ex-
tracurricular activities is not, by itself a property
interest, although it appears that under certain
circumstances, a high school student can prop-
erly establish an entitlement to due process pro-
tection in connection with his suspension and
exclusion from high school athletics.” Finally,
on the whole, participation in sportsis not a fun-
damental interest, and therefore, eligibility to
participate is not entitled to a strict standard of
review by the court.

IV. Constitutional Issues

Under certain circumstances, a student ath-
lete may properly establish an entitlement to due
process protection in connection with his sus-
pension and exclusion from high school athlet-
ics.™ Similarly, some students have been able to
successfully argue equal protection rightin high
school athletics.'s Thus, in reviewing the consti-
tutionality of eligibility regulations two other
basic rights need to be considered - due pro-
cess and equal protection.

A. State Action

State action is any action taken directly or
indirectly by a state, local, or federal government
for constitutional purposes. Further, action by
any public school, state institution of higher
education, or any of their officials is construed
as state action. Wong'é indicates that the issue
of state action only arises when the defendants
argue that they are not directly acting on be-
have of the government. In addition, to subject
a voluntary, private associations to constitutional
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limitations, some degree of state action must
be present.

There are three common methods of analy-
sis used to determine whether or not state ac-
tion exists in a particular set of circumstances,
including public function theory, entanglement
theory, and balancing approach theory. The
public function theory is somewhat limited and
traditionally confined to essential governmen-
tal services that have no counterparts in the
public sector (i.e., AT&T which performs an es-
sentially public function but is a private corpo-
ration). State high school athletic associations,’
for the most part voluntary, private associations,
have been found state actors under the public
function theory. Whereas the NCAA has not
been found to be a state actor in a number of
cases.'

The entanglement theory focuses on the
amount of state and/or federal aid directly or
indirectly given to the private organization.
Wong " suggests that for this theory to be used
by the court, “total state and/or federal control
over the association need not exist. ... state and
federal government must only have substantial
influence over the association’s activities. Fur-
ther, state and association actions must be in-
tertwined to the extent that the organization’s
actions are supported or sanctioned by the gov-
ernment.”

The balancing approach theory is more
general and not widely accepted. The theory
suggests if the organizational practices are
outweighted by the limitations on asserted/pro-
tected rights, courts have found state action and
allows judicial intervention for the protection of
individual constitutional rights.

B. Due Process

Due process is a procedural process estab-
lished for the protection and enforcement of
private rights. The concept varies from court to
court depending on three basic considerations:
(1) the seriousness of the infraction, (2) the pos-
sible consequences to the institution or organi-
zation or individual in question, and (3) the de-
gree of sanction or penalty imposed. There two
components of due process — procedural due
process which refers to procedures required to
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ensure fairness, and substantive due process
which guarantees basic rights that cannot be
denied by government action.

Due process has been used to eliminate
regulations that are overbroad in restricting a
student athletes protected rights as well as requ-
lations that overlook more feasible alternatives
which would be less restrictive of a student
athlete’s protected liberties.2’ For example, pro-
cedural due process is required before a student
can be dismissed for misconduct.?’ Students will
be granted both notice and an opportunity to
be heard prior to disciplinary expulsion because
of potential interference with a protected lib-
erty interest.?

C. Equal Protection

Equal protection?, unlike due process, re-
quires only a rational relation to a legitimate state
of interest if the regulation neither infringes upon
fundamental rights nor burdens an inherently
suspect/protected class.? It is the constitutional
method of checking on the fairness of the appli-
cation of any law. In Bell v. Lone Oak Indepen-
dent School District ,% the Texas Supreme Court
held that a regulation prohibiting married high
school students from participating in interscho-
lastic activities was a violation of the equal pro-
tection clause. The court found no logical basis
for the so-called married student rule. The right
to marry is a basic and fundamental right. The
no-marriage rule established a classification of
individuals to be treated differently from the re-
mainder of the students without being designed
to promote a compelling interest.

V. Legal Concepts

Amateur athletic associations are a perva-
sive part of American society. Individuals in the
United States begin participating in such orga-
nizations at an early age (e.g., Pop Warner Foot-
ball, Youth Soccer, Bidy Basketball, AAU Basket-
ball, Little League Baseball, and Youth Softball)
and can continue to do so throughout adult-
hood (e.g., NFSHSA, NCAA, NAIA, NJCAA, AAU,
USOC, Master’s programs, Senior Olympics,
etc.). There are three legal concepts that are
particularly important in the application of the
law to the areas of amateur athletics, including




limited injunctive relief, standing, and injunc-
tive relief.

A. Limited Judicial Relief

The concept of limited judicial review?
derives from a theory that courts should not re-
view every legislative judgement of an organi-
zation but rather defer to the organization’s de-
cisions. The legal system intervenes as a general
rule through judicial review only when (1) legis-
lative actions violate rights guaranteed by the
Constitution, (2) rights granted by the institu-
tion concerned, and (3) basic notions of fair-
ness. The federal courts, generally, possess a
more limited power of review than do state
courts.

Amateur athletic associations can guard
against judicial scrutiny by revieweing and up-
dating rules and regulations so that they (1) pro-
tect the health and welfare of athletes and serve
to protect a justifiable public interest, and (2)
are consistent with court decisions in the state,
region, or nation regarding similar rules.

B. Standing
Standing?’ is a procedural device that must
be demonstrated prior to the initiation of any
lawsuit. The requirement of standing is based
on the theory that all cases brought before the
legal system must be part of a current or ongo-
ing controversy. In order to establish standing
in court, the plaintiff must meet three criteria:
(1) The plaintiff must demonstrate that the ac-
tion in question did in fact cause an injury.
(2) The plaintiff must establish that the interest
to be protected is at least arguably within
that affects an institution, he zone of inter-
ests to be protected by the Constitution, leg-
islative enactments, or judicial principles.
(3) The plaintiff must be the party whose inter-
est was infringed upon.

C. Injunctive Relief

An injunction?® is a court order for one of
the parties to a lawsuit to behave in a certain
manner. Injunctive relief is designed to prevent
future wrongs — not to punish past acts. The
injunction is a form of equitable relief that can
be used to force an athletic association to en-
gage in or refrain from an action that affects an

institution, an individual student-athlete, or a
staff member. There are three types of injunc-
tive relief: a temporary restraining order (TRO),
a preliminary injunction, and a permanent in-
junction.

A temporary restraining order is issued to
the defendant without notice and is usually ef-
fective for a maximum of ten days. The defen-
dant is not bound by the TRO until actual no-
tice is received. After receiving notice, the de-
fendant can immediately ask the court for a re-
view.

A preliminary injunction is granted prior to
a full hearing and disposition of the case. The
plaintiff is obligated to give the defendant no-
tice and to post a bond. The defendant is usally
present at the preliminary injunction hearing.

A permanent injunction may be issued af-
ter a full hearing, and if it is issued, it remains in
force until the determination of the particular
suit.

The judge generally considers three factors
before granting or denying any form of equi-
table relief, including (1) the nature of the con-
troversy, (2) the objective of the injunction, and
(3) the comparative hardship or inconvenience
to both parties. Further the judge weighs these
factors on a sliding scale before making a deter-
mination: the more likely a plaintiff is to suc-
ceed on the merits of the trail, the less harm
needs to be shown to obtain relief. However, if
the prospects of success are bleak, a plaintiff
would have to show a far greater degree of po-
tential harm before relief would be granted.

VI. Basic Rationale for
age-eligibility rules

The fundamental goal of the student-ath-
lete must always be success in the academic area.
Unlimited participation in athletic activities sub-
verts this goal and places undue demands on
the strident-athlete’s time.

Experience has taught that rules are needed
to keep excessive athletic competition from im-
posing upon a student’s academic levels to the
extent that scholastic development and achieve-
ment suffer. Schools must help students main-
tain a balance between academics, athletics, and
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other school programs.

Promoters of non-school programs are gen-
erally concerned with specialization, not with a
philosophy that fits their program into the per-
spective of a scheme for total educational de-
velopment. : Many seek to exploit the highly
skilled athlete in the name of individual devel-
opment and recognition under the guise of de-
veloping an athlete’s potential to secure college
scholarships.

Historically, state high school athletic asso-
ciations have held that continual focus on a
single sport may cause high school athletes to
miss opportunities to be what they really are:
inexperienced persons discovering the world and
their abilities and interests through a variety of
experiences. Schools also hold the view that
commitment to a team teaches lessons about
priorities in life and helps students learn to fit
into a system that is more important than only
their personal, perhaps selfish, frame of refer-
ence. Non-school participation rules are de-
signed, therefore, to reinforce these philosophi-
cal views, as they:

(1) minimize conflicts of loyalty between school
and non-school teams in the same sport dur-
ing the same season;

(2) reinforce the basis for fairness and equity
among student competitors by protecting
common opportunities to engage in athletic
competition;

(3) protect school teams from outside influence
by ensuring that student participants during
the school season for a sport do not have
such other athletic commitments so that their
school teams cannot rely on them;

(4) protect an athlete from exposure to coach-
ing philosophies, strategies, and techniques
which are in opposition to those which their
school coach is teaching;

(5) protect against potential injury to athletes
and the resultant loss of the athlete to the
school team; and

(6) protect opportunities for students not in-
volved on a high school team to participate
in non-school programs and receive the ben-
efits of athletic competition.

There has been growing evidence of com-
mercialism of high school athletes. In far too
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many instances, non-school sponsored sporting
events have been the “marketplace” where stu-
dent-athletes have been lured to display their
“athletic wares”. Experience has revealed that
such events tend to divide the allegiance of the
student-athletes, undermine their respect for
their high school coaches, and encourage the
type of adulation which gives the students an
exaggerated notion of the importance of their
own athletic prowess rather than reinforcing the
idea that athletic ability is an endowed talent
which students should use for the pleasure and
satisfaction that they may derive from athletic
competition. By promulgating and enforcing
out of season regulations, state high school ath-
letic associations strive to eliminate these abuses.

One of the more recent trends in high
school athletic litigation involves an association’s
restrictions on age (the 19 year-old rule). This
regulation varies from state to state in terms of
the effective date of the athlete’s birthday. Thirty-
four of the fifty states and the District of Colum-
bia utilize an effective birth date of August | or
September . # There is specific rationale for the
application of this regulation. It is reasonable to
believe that any high school academic program
is designed to permit students to progress
through the program prior to reaching the age
of nineteen by exercising reasonable effort. In
addition, the regulation takes into consideration
the physiological and psychological disparity
between student-athletes on a given team who
might range in age from as low as thirteen or
fourteen to as high as nineteen.

Maintaining nineteen as the age limitation
for eligibility allows approximately a year and
one half for absence due to illness, repetition of
a grade level or other delays in any student’s
completion of a secondary school program. At
the same time, it recognizes that the disparity
of physical maturity between students aged four-
teen orfifteen and those aged nineteen will make
a difference in competitive equity and bears
upon the younger athlete’s safety and welfare.

Historically, the age limit of nineteen, which
insures that fourteen and fifteen year old boys
and girls will not have to compete against indi-
viduals who may be nineteen or older, has been
viewed as a reasonable limit to insure the health




and safety of high school students in their inter-
scholastic experiences. Additionally, age limita-
tions curtail the incidence of “red-shirting”. A
practice by which student-athletes are encour-
aged to delay their academic programs so they
can gain greater physical maturity for athletic
purposes. This practice elevates athletic motiva-
tion to a wrongful place in the educational sys-
tem and is unjustifiable.

Closely related to the nineteen year old rule,
many states have adopted an eight (8) semes-
ter regulation (season participation rule) which
bars an athlete from competing in athletics who
has been enrolled in grades 9 through 12, for
more than eight semesters. This regulation acts
to prevent the manipulation of high school ath-
letes either academically or athletically by allow-
ing extended competitions beyond the conven-
tional high school experience. The age, size,
experience, skill and ability of students, as well
as the need to give all youngsters an opportu-
nity to play, are relevant factors in the athletic
associations’ judgement.

In sum, the courts generally have ruled that
the rationale of the nineteen year old rule or the
seasons participation rule is reflective of the goals
of state high school athletic associations. The
regulations excluding student-athletes from par-
ticipation interscholastic competition based on
age or seasons of competition are usually up-
held since they only need to meet a rational basis
test.3® Under normal circumstances, the courts
will generally not interfere with the internal af-
fairs of state athletic associations as great defer-
ence is paid to the judgement of the specialists
who have created the regulation and are there-
fore best equipped to decide controversies con-
cerning the regulation.

VIl. Disabling Conditions

Individuals with physical and learning dis-
abilities face many obstacles in life, including,
but not limited to, in the classroom, on the play-
ing field, court, or pool, and in everyday life.
When arguing a case based on disabilities there
are several issues that need to be addressed.

The first and foremost issue which must be
resolved is that which shows that the plaintiff is

indeed disabled. The Americans with Disabili-
ties Act (ADA)?! establishes standards and defi-
nitions regarding disabilities which assists the
court in establishing a disability. Title Il of the
ADA ,*%prohibits discrimination by public enti-
ties against individuals with disabilities. Further,
it states, “no qualified individual with a disabil-
ity shall, by reason of such disability, be excluded
from participation in or be denied the benefits
of the services, programs, or activities of a pub-
lic entity, or be subjected to discrimination by
any such entity.”3? Within this definition, the ADA
further defines qualified individual as, “someone,
who, with or without reasonable modifications
to rules, policies, or practices, meets the essen-
tial eligibility requirements for their participation
in programs or activities provided by a public
entity.”3* Based on this, the plaintiff must estab-
lish that (1) they are disabled; (2) the governing
body of the litigating organization is a public
accommodation; and (3) they were denied the
opportunity to participate in or benefit from ser-
vices or accommodations on the basis of the
disability; and (4) reasonable accommodations
could be made which do not fundamentally al-
ter the nature of the activity.

Of late, a new wrinkle has crept into litiga-
tion involving state association’s nineteen year
old rule. This is the application of the American
with Disabilities Act (42 U.S.C. Section(s) 12101
et. seq.). The introduction of this Federal legis-
lation has thrown a proverbial monkey wrench
into the regulations of state high school athletic
associations pertaining to age. Initial challenges
to state high school athletic associations’ age
limitation rule date back to 1991 when the Texas
University Interscholastic League was confronted
with challenges. In Booth v. El Paso Indepen-
dent School District (1991), a nineteen year old
senior successfully challenged the association’s
age limitation and was allowed to participate in
football. In University Interscholastic League and
Bailey

Marshall v. Buchanen (1991), Buchanen
successfully obtained a permanent injunction
which allowed his participation beyond the age
of nineteen. Buchanen, diagnosed as leaming
disabled, repeated the first and seventh grade.
The court ruled that the University Interscholas-
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tic League’s nineteen year old rule violated sec-
tion 504 of the Rehabilitation Act of 1973. The
ruling was affirmed on appeal. In Sadler v. Uni-
versity Interscholastic League (1991}, a nineteen
year old senijor’s request for injunction was de-
nied.

Sadler had already participated in athletics
for four years when he sued under the Ameri-
cans with Disabilities Act and the Rehabilitation
Act. The outcome of T.H. v. Montana High
School Association (1992) witnessed the district
court directing future courts in Montana not to
overrule the Montana High School Association’s
subsequent decisions relative to age limitation.

The Michigan High School Athletic Asso-
ciation was named as a defendant in a number
of cases when the age limitation rule was chal-
lenged. In Hoo! by Hoot v. Milan Schoo! District
(1993), injunctive relief was denied. However,
in Sandison v. Michigan High School Athletic
Association (1995), and McPherson v. Ann Ar-
bor School District (1996), injunctive relief had
been granted. In the Sandison case, the judge
called the Michigan High School Athletic
Association’s age regulation “an essential eligi-
bility requirement”, but ruled for the plaintiff.

A high school junior, diagnosed with At-
tention Deficit Disorder (Landers v. West Virginia
Secondary School Activities Commission, 1994)
and due to be a fifth year senior, was denied
participation by the WVSSAC and sought relief.
The court held that since the plaintiff had al-
ready participated for four years, she need not
be granted eligibility as the age limitation rule
was applied even-handedly to all.

In Pottgen v. Missouri State High School
Association, (1995), the court ruled in favor of
Pottgen which was overturned by the Eighth
Circuit Court of Appeals. The court found that
the Missouri State High School Activities Asso-
ciation had demonstrated that the age limits is
an essential eligibility requirement in interscho-
lastic athletics, and the waiver of this standard
would constitute a fundamental alteration of the
nature of the program.

As a result of these challenges,? state high
school athletic associations now find themselves
justifying their existence as a defender of their
rules and regulations.

76 Journal of Legal Aspects of Sport

VIil. Connecticut’s Age/

Season Regulation

The eligibility regulation promulgated by
the Connecticut interscholastic Athletic Confer-
ence (CIAC) pertaining to age and seasons of
play are contained in Article IX, section 11 B of
the CIAC By-Laws.3¢ This regulation specifically
states the pupil shall not have reached his or her
nineteenth (19) birthday, except that a player
who reaches his or her nineteenth (19) birthday
on or after September 1 shall be eligible to com-
pete during the remainder of the school year if
he or she is otherwise eligible.

No pupil who has been enrolled in grades
10, 11, or 12 inclusive in any school (member
or non-member) shall participate in the same
branch of athletics for more than three seasons.
Participation is defined as being a member of
an athletic team in one or more interscholastic
athletic contests during a season.

A. History of Challenges to the Age
Regulation in Connecticut

Colleen Atlas®’, a high school student,
reached the age of nineteen prior to September
1, 1979. Her being nineteen while still in high
school was attributable to her having been
placed in a one-year reading readiness program
between kindergarten and first grade and to her
having repeated the third grade.

The complainant claimed that her ineligi-
bility under the CIAC’s nineteen year old rule
and its enforcement by Hamden (CT) High
School constituted discrimination against her on
account of age in violation of Connecticut Pub-
lic Accommodations Act.3® Atlas claimed to have
suffered general damages because of the depri-
vation of her opportunity to enjoy athletic com-
petition and the team relationships that com-
petition entails and specific damages in the form
of lost opportunities to obtain a college athletic
scholarship and that the CIAC ruling has not
been uniformly applied to male and female stu-
dents.

The hearing examiner ruled that the Con-
necticut Commission on Human Rights and
Opportunities did not have jurisdiction in or re-
sponsibilities over discrimination in access to




public school activities and programs and sub-
sequently dismissed the complaint on August
20, 1980.%°

(1) Summary of Key Cases

The age regulation has been challenged in
the following cases in Connecticut:
Gionfriddo v. CIAC, No. 8010487, State of
Connecticut Commission on Human Rights
and Opportunities (1980), No. 01801125A
U.S. Office for Civil Rights (1981).

Mark Gionfriddo, a nineteen year old high
school senior, filed a complaint with the State
of Connecticut Commission on Human Rights
and Opportunities in 1980, after being denied
a waiver of the CIAC nineteen year old rule. The
complainant alleged violations of state statutes
because of his age and neurological impairment
which led to his being developmentally disabled.

The U.S. Office for Civil Rights (OCRY) in
Boston initiated an investigation in June of 1980
based on a complaint filed by Gionfriddo. Mark
Gionfriddo was a diagnosed special education
student filed a complaint citing a violation of
the 1973 Federal Rehabilitation Act,* and viola-
tion of the Age Discrimination Act.*' The United
States Office for Civil Rights advised the CIAC to
strongly reconsider its decision of denial of
waiver as the OCR stated that the CIAC was in
clear violation of Gionfriddo’s civil rights based
on their preliminary investigation.

In July of 1981, OCR completed its investi-
gation and decided that there were no civil rights
violations and found that: participation on the
Cross country team was not a necessary part of
the complainant’s educational program; that the
application of the nineteen year old rule did not
have the effect of perpetuating any past discrimi-
nation by the school system; and that the CIAC’s
nineteen year old rule, which is neutral on its
face, does not operate to disproportionately dis-
qualify handicapped students from interscholas-
tic competition; rather the rule affects both
handicapped and non-handicapped students to
a similar degree.

The Connecticut Interscholastic Athletic
Conference’s nineteen year old rule has been
challenged via allegations of violations of the
American with Disabilities Act*? and the Reha-
bilitation Act.*

Dennin and Trumbull Board of Education v
CIAC, No. 395CV02637,, U.S. District Court,
New Haven, 1996, 913 F. Supp 663 (D.
Conn. 1996), Dismissed 94 F 3rd 96 (Second
Circuit)

David Dennin, a nineteen year old student
at Trumbull High School with Down Syndrome
received judgement in U.S. District Court (CT)
to permit him to compete in swimming meets
during the 1995-96 season. The CIAC appealed
the ruling, contending that the District Court
erred in finding the ADA and Rehabilitation Act
applicable to the CIAC and in concluding that
Dennin was entitled to a preliminary injunction
requiring Dennin to compete. The Appeals Court
stated: “We do not reach the merits of these
issues because thel995-96 swim season having
ended on March 2, 1996, and the plaintiffs hav-
ing represented that they will not seek such a
waiver of the CIAC nineteen year old rule for
future seasons, the present appeal is moot. We
accordingly dismiss the appeal and instruct the
district court to dismiss he complaint.”

The appeals court, further, stipulated that
the appeal had become moot by the passage of
time, without fault on the part of the CIAC. Ac-
cordingly, the court vacated the district court’s
judgement without reaching the merits of its
rulings, and the lower court was directed to dis-
miss the complaint.

B. History of Challenges of the
Season Rule in Connecticut

Connecticut’s season rule, in brief, stipu-
lates the ineligibility of students to compete in
the same branch of interscholastic athletics for
more than three seasons, beginning with the
tenth grade.

(1) Summary of Key Cases

The season regulation has been challenged
in the following cases* in Connecticut:
Duncan et al v. CIAC, No. 042418. Superior
Court, |.D. Waterbury, (1976).

Twin brothers, Frederick and Thomas
Duncan, both seniors during the school year
1975-76, sought a temporary restraining order
from the application of the CIAC season rule. In
October 1975, Frederick Duncan received a knee
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injury in a football game and through examina-
tion, was found to have a condition with his
spleen (non-injury related). Thomas, his brother,
was then examined and was found to have the
same splenic condition. Both were advised by
medical personnel not to participate further in
contact sports.

In January of 1976, surgery was performed
on both twins to alleviate the splenic condition
and they returned to school during the 1976-
77 school year to complete the twelfth grade
and to play football. Both were declared ineli-
gible by way of the CIAC's three season rule.
The court upheld the CIAC’s regulation and
found that standards for eligibility which bear a
reasonable relationship to the objectives cannot
be said to be capricious, arbitrary, or unjustly
discriminating especially when they are acqui-
esced in by the membership. This case was with-
drawn from appeal October 4, 1976.

Moses and Seawright v. Bridgeport Board
of EdRichard Mayer (Principal), Bridgeport
Central High School and the CIAC, No.
221647, Superior Court, |.D. Fairfield at
Bridgeport, (1985).

Bryant Moses and John Seawright, both
twelfth grade students, filed for a restraining
order after being ruled ineligible by the CIAC
rule pertaining to three seasons of competition.
Both students filed for the restraining order with-
out exhausting the appeal process of the CIAC,
alleging a violation of due process. Both Moses
and Seawright had an insufficient amount of
credits in Grade 10 (1981-82) and as a result
were caused to repeat Grade 10 atcentral High
School in Bridgeport. The court issued a tempo-
rary restraining order and an order to show cause
on January 9, 1985. The same court, on January
22, 1985, granted a motion to dissolve the tem-
porary restraining order which had been issued.
The court stated:

“At first glance it would appear that said
rule 11 B is indeed harsh, unjust, inequi-
table and most severe, yet it is the court’s
opinion that said rule is consistent with the
institutional goals and objectives of the
association, and moreover, has been acqui-
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esced in by all the members of said asso-
ciation and must be uniformly enforced in
order to avoid unwarranted confusion in
the future.”

In addition, the court found that the plain-
tiffs charge that the application of the three sea-
son regulation was a violation of due process
was without merit. The courts in Connecticut
have consistently held that a student’s right to
participate in interscholastic athletics is not a
property right protected by the due process
clauses of either the U.S. Constitution or the
Constitution of the State of Connecticut.

The court stated:

“Further, it is axiomatic that anyone who
seeks equitable relief must come into court
with clean hands. In this case the CIAC's
rule provided a mechanism by which the
plaintiffs could have appealed for an ex-
ception to the eligibility rule. Had their
application for an exception been denied,
the plaintiffs would have been able to ap-
peal this decision. The plaintiffs, however,
chose to ignore this administrative remedy
and allowed one-third of the season to pass
before applying directly to court for the
relief of a temporary restraining order.”

Cunningham v. CIAC, No. 17925, (Superior
Court, ].D. Waterbury, 1976).

The issue in this case was whether
Cunningham should be permitted to play bas-
ketball during the 1976-77 academic year. He
played the two previous seasons but only briefly
and in a few games in 1973-74. Cunningham
sought exception to the season rule because he
withdrew from school due to a back injury which
required surgery. Since he received no academic
credit for the 1973-74 school year, he contended
that athletic competition should be treated simi-
larly.

The court upheld the semester rule stating
that it was legal, just, reasonable and consistent,
and further stated that it would not interfere in
the affairs of a voluntary association.

IX. Summary

Historically, litigation brought against state




high school athletic associations’ regulations
pertaining to age and/or semester rules have
usually been decided in favor of the athletic as-
sociations, unless the regulations were arbitrary,
irrational, or capricious or if they infringe on the
constitutional rights of the student-athletes. With
the passage of the Americans with Disabilities
Act, we are witnessing a change of thought on
the part of the courts, mandated by law. The
right vs. privilege argument has taken on a new
meaning of recent date. As determined by the
judgement in Dennin v. CIAC, the disabled ath-
lete now has a right of participation as long as
the student-athlete’s Individualized Education
Plan (IEP) lists athletic competition as part of the
educational program for that student. In this
case, participation in interscholastic athletics is
no longer a privilege, but a right guaranteed by
Federal legislation.
However, as a general rule, the courts
will review a voluntary association’s rules only if
one of the following conditions are present:
(1) The rules violate public policy because they
are fraudulent or unreasonable.

(2)The rules exceed the scope of the
association’s authority.

(3) The organization violates one of its own rules.

(4) The rules are applied unreasonably or arbi-
trarily.

(5) The rules violate an individual’s constitutional
rights.
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1981). Injunctions were granted in the following cases:
University of Nevada — Las Vegas V. Tarkanian , 594
P.2d 1159 (Nev.Sup.Ct. 1979); and Hall v. University
of Minnesota, 530 F. Supp. 104 (D.Minn. 1982).

¥ Unpublished paper, Wolohan, |. (March 1996). “The
Americans with Disabilities Act (ADA) and High School
Sports: What Administrators Know? A paper presented
to the Society for the Study of Legal Aspects of Sport
and Physical Activity Conference in Albuquerque, NM.

3 Noteat , 165.

3" American Disabilities Act of 1990, §2 et. seq., 42 U.S.C.A.
§ 12101 et. seq.; Rehabilitation Act of 1973, § 2 et.
seq., 29 U.S.C.A. § 710 et. seq.

32 42 US.CA. § 12131, et.seq.

¥ 42 US.CA. § 12132, et.seq.

3 1d., §12131(2).

3% The following are additional cases linking age and season
rules to disability laws: Robinson v. llfinois High school
Association, 195 N.E.2d, 38 (Ill.App. 1963); Oklahoma
High School Athletic Ass'n v. Bray, 321 F.2d 269 (10%
Cir. 1963); Duncan et al v. CIAC, No. 042418 (Superior
Court, |.D. Waterbury ,1976); Mitchell v. Louisiana
High School Association, 430 F.2d 1155 (5t Cir. 1970);
Bruce v. So. Carolina High School League, 189 N.E.2d
817 (5.C. 1972); Dallam v. Cumberland Valley School
District, 391 F. Supp. 358 (M.D.Pa 1975); Cunningham
v. CIAC, No. 17925 (Superior Court, }.D. Waterbury,
1976); Albach v. Odle, 531 F.2d 983 (9* Cir. 1976);
Doe v.Marshall, 459 F. Supp. 1190 (5.D.Tex. 1978),
457 U.5.993, 101 S.Ct. 2336, 68 L.Ed.2d 855 (1981);
Poole v. So. Plainfield Board of Education, 490 F. Supp.
948 (D.N.). 1980); Cavallaro v. Ambush, 575 F.Supp.
171 (NY 1983); Alexander v. Choate, 469 U.S. 287,
105 S.Ct. 712, 83 L.Ed.2d 661 (1985); Moses &
Seawright v. Bridgeport Board of Education, et. Al,

No. 221647 (Superior Court, }.D. Fairfield at Bridgeport
(1985); Berschback v. Grosse Point Public School
District, 397 N.W.2d 234 (Mich. 1986), Booth v.
University Interscholastic League No. A-90-CA-764
(Texas Dist.Ct. 1990); Arkansas Activities Association
v. Mayer, 705 S.W.2d 58 (Ark.1991); Sadler v.
University Interscholastic League No. A-91-CA-836
(W.D. Tex. 1991); Crocker v. Tennessee Secondary
School Athletic Association, 980 F.2d 382 (6" Cir.
1992); T.H. v. Montana High School Association, CV
92-150-BLG-JFB (1992); University Interscholastic
League and Bailey Marshal v. Buchanen, 848 S.w.2d
298 (Tex.App. 1993); Hoot by Hoot v. Milan School
District, 853 F.Supp. 243 (E.D. Mich. 1994); Landers
v. West Virginia Secondary School Athletic
Commission, 447 S.E.2d 901 (W.Va. 1994); Pottgen
v. Missouri State High Athletic Ass'n, 857 F.Supp. 654
(E.D. Mo. 1994); |ohnson v. Florida High School
Activities Ass'n, 899 F. Supp. 579 (M.D. Fla. 1996);
Reeves v. Mills, 904 F.Supp. 120 (W.D.N.Y. 1995);
Sandison v. Michigan High School Athletic Association,
Inc., 64 F.3d 1026 (6™ Cir. 1995); Dennin and Trumbuli
Board of Education v. CIAC, No. 395CV02637 (U.S.
District Court, New Haven, 1996); and McPherson v.
Michigan High School Athletic Association, 90 F.3d
124 (6™ Cir. 1996)

3 CIAC Handbook, 1996-97.

37 Atlas v. Hamden High School, CIAC, NO. 7930381, State
of Connecticut Commission on Human Rights and
Opportunities (August 1980).

¥ C.G.S., 53-55.

¥ 1d.

4029 U.S.C. section 794,

4 42 U.S.C. section 6101.

42 42 U.S.C. section 12101 et.seq.

43 34 C.F.R. section 104, 42 U.S.C. section 1983.

“ Selected listing of cases for age and season regulations:
Rhodes v. Ohio High School Athletic Ass'n, 939 F. Supp.
584 (E.D. Ohio 1966); State of Missouri v. Schoelaub,
507 S.w.2d 354 (1974); Murtaugh v. Nyquist, 358
N.Y.S. 2d 595 (N.Y.Sup.Ct. 1974); Blue v. University
Interscholastic League, 503 F.Supp. 1030 (N.D.Texas
1980); Mahan v. Ager, 652 P.2d 765 (OK Sup.Ct.
1982); Nichols v. Farmington Public Schools, 389
N.W.2d 480 (Ct.App.Mich. 1986); Tiffany v. The
Arizona Interscholastic Association, Inc., 726 P.2d 231
(Ariz.App. 1986); and Indiana High School Athletic
Association, Inc. v. Reyes, 659 N.E.2d 158
(Ind.App.1995).
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