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The United States legal system has a pervasive
effect, as well as a direct effect, on upon organiza-
tions such as the National Collegiate Athletic Asso-
ciation (NCAA). The direct effect is often evident to
people when they either win or lose a decision in
court, however, many individuals overlook the indi-
rect effect that the legal system has upon persons
and organizations in the United States. The indirect
effect includes changes in the way of conducting
business, increased or decreased costs, increased or
decreased regulation and increased paper work and
documentation. The legal system and legal process
has shaped movements such as those existing for
racial equality and non-discrimination based on sex,
religion, national origin or handicap.
This research investigated aspects of the legal
process having the most impact upon the NCAA and
its way of doing business. Interestingly, it wasn't until
1970 that the judicial system had much direct im-
pact on the NCAA. According to Horowitz and Karst
(1969), five aspects of the legal process are most likely
to change the way things are done. These include:
1. thejudicial process: the role of courts in resolving
disputes and declaring law;

2. The role of legislatures as lawmakers;

3. the role of judges in interpreting statutes and
constitutions;

4. the role of the administrative process in the
making and application of law; and

5. the role of the legal profession.

Litigation

Looking at direct impact of the legal system
upon the NCAA since 1970, the role of the courts in
resolving disputes and declaring law has been the
most important factor. The first major cases directly
involving the NCAA in the state appellate and fed-
eral courts located by this research occurred in 1970.
A total of 28 cases were reported during the 1970s,

59 were reported during the 1980s and 9 have been
reported to date in the 1990s. A summary of the
number of cases that reached resolution by year is
presented in Table 1.

Table 1.

Number of cases reported involving
the NCAA by year from 1970 - 1994.
Year frequency cum. freq.
1970 2 2
1971 0 2
1972 0 2
1973 6 8
1974 3 1
1975 4 15
1976 4 19
1977 5 24
1978 3 27
1979 1 28
1980 4 32
1981 1 33
1982 5 38
1983 9 47
1984 10 57
1985 3 60
1986 5 65
1987 7 72
1988 10 82
1989 5 87
1990 2 89
1991 0 89
1992 4 93
1993 1 94
1995 1 95
1996 1 96

Volume 7 ¢ Number 1 e Winter 1997 31



During the late 1960’s and early 1970, the
NCAA began to take advantage of new technologi-
cal developments, namely the use of television to
market collegiate athletic contests and provide in-
come to support NCAA activities and members’ pro-
grams. Also, during this period the NCAA began to
increase its control and supervision of intercollegiate
athletics through rules regulating many aspects of
sport such as numbers of coaches permitted and
stricter regulation of the eligibility of players. This
stricter regulation of collegiate athletics led to the
increased attempts by some individuals and mem-
ber institutions to circumvent its impact. Four is-
sues stand out as probable causes for the increased
involvement with the judicial system: (1) money;
(2) confidentiality; (3) state actor status; and (4) drug
testing.

The money issue arose with the development
of “big time” television of collegiate football. Rec-
ognizing the potential to increase revenue for their
own programs, the College Football Association (CFA)
schools sought control over the marketing of their
own games through the University of Oklahoma and
Ceorgia cases. A total of seven visits to the federal
court system was related to this issue.

Indirectly, the confidentiality issue was also re-
lated to money. Desiring to run feature articles about
well-known athletes or athletic programs, the press
attempted to obtain confidential NCAA investigation
records of violations that resulted in disciplinary pro-
cedures and sanctions. Accounting for most of the
court room visits surrounding this issue was the se-
ries of seven cases brought by Kneeland et al. related
to the application of the “death” penalty given to
South to Southern Methodist University for violations
in their football program. Berst v. Chapman also in-
volved financial aspects when records were requested
by parties involved in a liable suit and judicial deci-
sions were questioned.

Early cases were approached from the view
point that the NCAA was a “state actor” and there-
fore subject to constitutional and legislative consid-
erations that apply to government acts. Conse-
quently, most cases resolved before 1988 applied
Constitutional and § 1983 of the Civil Rights Law
principles to the issues. In 1982, the U.S. Supreme
Court issued two decisions, Rendell-Baker v. Kohn and
Blum v. Yaretsky, that made this view of the NCAA as
a state actor no longer applicable. However, it wasn't
until later that the state and federal courts applied
this view of the NCAA to their decisions. In 1985,
the New York courts held that the NCAA was not a
state actor in McHale, while the federal courts con-
firmed this position in 1988 with their decisions in
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Arlosoroff, McCormack and Tarkanian. The Sherman
Antitrust Act of 1890 was also used in attempts to
overturn NCAA rules and disciplinary procedures;
courts held that some of its provisions apply to pri-
vate parties and non-profit agencies such as the
NCAA.

The drug testing issue arose later as the NCAA
did not implement required drug testing and signed
consent forms until the mid 1980s. Since challenges
to the drug testing procedures used by various insti-
tutions and the NCAA appeared after the decisions
holding the NCAA was not a “state actor”, no suc-
cessful challenges to the NCAA program have been
reported. However, the method used by lawyers to
counter this holding has also changed. Presently,
lawyers attempt to have these procedures overturned
by bringing suits in state courts charging institutions
with violations of state constitutional and statutory
provisions. The few cases that have been resolved
show that programs instituted by state supported
institutions (Derdeyn) are more likely to be over
turned that those conducted by private institutions
(Balley & Hill).

While it is likely that the NCAA will continue to
be involved in cases, a dramatic decrease in the num-
ber of court visits has occurred after the decisions of
the 1980s that dealt with television revenue and pro-
gramming, state actor status and Sherman Antitrust
conditions. [f the current trend continues, the 1990s
will see approximately 16 such legal actions. This
would be the lowest total for a decade since the ini-
tiation of legal actions in 1970.

Legislation

While a second major factor for many changes
in organizations that are produced by the legal sys-
tem has been the adoption of statutes, only one stat-
ute adopted during this period directly affected the
NCAA. That statute being The Amateur Sports Act
of 1978 which designated the United States Olym-
pic Committee as the organization having control
over international competitions and ended a dispute
between the NCAA and the Amateur Athletic Union
(AAU). Other legislation that has passed with poten-
tial to have some impact includes the following: Anti-
Drug Abuse Act; Prohibited Distribution of Anabolic
Steroids Act; Americans with Disabilities Act of 1990;
Freedom of Information Act of 1964; and Section
504 of Rehabilitation Act of 1973. As mentioned
earlier, § 1983 of Civil Rights Law and the Sherman
Antitrust Act have been used in attempts to over turn
NCAA rules and disciplinary procedures. The
Sherman Act has not proved helpful to plaintiffs in
disputes with the NCAA and since § 1983 applies to




state actions its value to plaintiffs has been limited.
Three decisions have involved Title IX complaints or
clarifications. The NCAA visited the courts to be de-
clared as a representative of member institutions in
Title IX complaints, however, the courts held that the
NCAA could not stand in for member institutions.
Thus, Title IX complaints will continue to be brought
against individual institutions rather than the NCAA
so long as NCAA rules are “gender blind or neutral.”

Statistical Analyses

Two statistical analyses were completed using
the data. It was hypothesized that visits to the courts
would arise equally in the circuit courts and the vari-
ous states as indicated by actions in the federal dis-
trict and state courts. The frequency of actions in
these courts was plotted and Chi Square was used to
determine whether differences in the frequency of
action were due to chance. The analyses compared
(1) the frequency of judicial activity in the various
circuit courts and (2) the frequency of judicial activ-
ity in the various states.

The first Chi Square analysis looks at the distri-
bution of the 28 cases that occurred in the 10 circuit
courts. The results of this analysis are displayed in
Table 2. The actual number of cases conducted in
each circuit court is reported in the row labeled “ob-
served” while the number of cases expected if they
were due to chance alone is indicated by the “ex-
pected” row.

A Chi Square value of 17.00 was obtained for
this analysis. This value was significant at the .05
level of probability, meaning that only 5 per cent of
the time would these differences among the Circuit
Courts be expected due to chance. Therefore, ac-
cording to this analysis, only the 6th and 7th Circuit
Courts reviewed the number of cases that would be
expected if chance alone were operating. The 5th,
9th and 10th Circuit Courts reviewed more cases than
would be expected by chance while the remaining
Circuit Courts reviewed fewer cases than would be
expected by chance.

The second Chi Square analysis, summarized

in Table 3, looks Table 3.
at the court ap- | prequency of NCAA
f;ir:r;ces g;gzz Court Appearances in
courts ggd the District and State
federal district Courts.
courts located in State Appearances
the respective | Louisiana 6
states. A total of Kansas 6
60 cases were [ Cifornia 5
located in 22 Massachusetts 5
states and the _
District of Co- Washington, DC 5
lumbia. The re- | Nevada 4
maining states | Oklahoma 4
had no cases in | Texas 4
either the appel- [~ CGlorado 2
late court or fed- M

C aryland 2
eral  district -
court. The col- Pennsylvania 2
umn labeled | South Carolina 2
“Appearances” | Washington 2
indicates the [ Alaska 1
number of cases [ aArizona 1
that were re- Georgia 1
ported in the -
courts serving | llinois 1
the state. With | _Kentucky 1
a total of 60 | Michigan 1
cases located in | Mississippi 1
the state appel- [ ohio 1
late courts or the
federal district Rhofk"j Island L
courts of that |Yirginia L
state, chance [ All Others 0
would expect Total 60

about 1.2 cases
to appear in each of the 50 states and the District of
Columbia.

The Chi Square value of 127.61 obtained in this
analysis was significant well beyond the .01 per cent
level. Therefore, less than 1 per cent of the time
would these results occur by chance. Looking at Table

Table 2.
Chi Square Analysis of the Frequency of Court Appearances by Circuit Court.
Circuit Court
Frequency st 2nd | 3rd 4th 5th 6th 7th 8th 9th 10th | Total
observed 1 0 1 2 7 3 3 1 4 6 28
expected 2.8 2.8 2.8 2.8 2.8 2.8 2.8 2.8 2.8 2.8 28
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3, more trials were located in Louisiana, Kansas, Cali-
fornia, Massachusetts, Nevada, Oklahoma, Texas and
Washington, D.C. than would be expected by chance.
About the same number of cases were brought in
the other states listed in Table 3 as would be expected
by chance and fewer cases than would be expected
by chance occurred in the states not listed (all oth-
ers). According to these two analyses, the location
of the individual and/or member school does have
some bearing on whether the NCAA will become
involved with the judicial system.

Discussion

Taking an overall look at the decisions, the fol-
lowing items were designated by several courts as
being important factors when upholding NCAA rules
and procedures. These items were as follows:

1. The NCAA followed proper rule making
procedures;

2. The NCAArules are neutral in terms of protected
categories such as gender, race, and alienage (For
example, when the rule was not neutral in terms
of alienage, the courts did not support the rule);

3. The NCAA Constitution specifies the purposes
of the organization and when a rule had a rational
relationship with these purposes, the courts
supported the rule; and

4. NCAA Constitutional purposes looked at with
favor by the courts included:

a. protect the health and well-being of athletes
b. provide for equality in competition
c. prevent exploitation of athletes
d. maintain amateur status of athletes
Several themes with regard to issues appear
when reviewing the cases. The most frequently ad-
judicated issue dealt with NCAA rules, particularly
regarding eligibility. Subheadings that would fall
under the issue of eligibility include such topics as
alienage, grade point requirements, age issues, trans-
fer issues, and participation in foreign sports organi-
zations. Limitations upon the number of coaches
that could beemployed also generated legal action.

A federal issues theme was also apparent during the

1970s and during most of the 1980s. Highlighting

this issue was the question of whether the NCAA was

a “state actor.” Constitutional protections were

sought under the Due Process, Commerce and Equal

Protection clauses. Statutory provisions appearing

in litigation included the Civil Rights Act, Sherman

Antitrust Act and Title IX. Other legal issues raised in

the various courts included: standing, confidential-

ity of records, attorney fees, whether participation
was a right or privilege, injunction procedures, roy-
alty payments, tax questions, and whether state stat-
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utes applied to the NCAA.

Table 4 presents a summary of the cases re-
viewed grouped under the issue or issues litigated.
The cases represented 14 different types of issues that
have been litigated, including: (1) rules and sanc-
tions; (2) antitrust activities; (3) confidentiality; (4)
drug testing; (5) contract rights; (6) rights or privi-
lege; (7) royalties; (8) injunctions; (9) Title IX; (10)
attorney fees; (11) state action-federal question; (12)
standing; (13) state law jurisdiction; and (14) tax
questions. Several cases are listed more than once
as they litigated more than one issue. For example,
Gaines v. NCAA involved litigations in both the Rules
and Sanctions and Sherman Antitrust categories. As
a result, a wide variety of the NCAA's activities have
received legal scrutiny and the NCAA has most often
been supported by the courts’ decisions.

The legislative activities that have impacted the
NCAA and its members include the Amateur Sports
Act of 1978, the Anti-Drug Abuse Act of 1988, the
Anti-Drug Reorganization and Coordination Act, the
Professional and Amateur Sports Protection Act of
1992, and the Prohibited Distribution of Anabolic
Steroids public law. Perhaps the legislation having
the greatest impact on the NCAA was the Amateur
Sports Act of 1978 which made the United States
Olympic Committee (USOC) the sole governing body
of international competition. Prior to this time, the
NCAA and the Amateur Athletic Union (AAU) were
feuding over the certification of athletes for compe-
tition in their sponsored events. After the NCAA
threatened to boycott AAU sponsored competitions,
congress stepped in and forced a resolution of the
issue. The other legislation impacted both the NCAA
and USOC-AAU with purposes that are evident from
their titles.

Conclusions

The NCAA has been impacted by the legal sys-
tem just as have many other institutions, associations,
businesses and individuals. Most of the legal atten-
tion given to the NCAA has been through the courts,
both state and federal. In some of these cases, legis-
lation that was not originally considered to be di-
rected against amateur sports was used as the ve-
hicle to gain entry into the courts. Most notable of
these situations was the use of the Sherman Anti-
trust Act to challenge NCAA rules about eligibility,
sanctions and number of coaches. Few legislative
enactments have been directed toward the NCAA;
the one exception to this statement is the Amateur
Sports Act of 1978 designating the USOC-AAU as
the governing body for international competitions.

For the most part, the NCAA has enjoyed sup-



Table 4. Summary of Issues Present in Cases Reviewed

Rules and Sanctions

Arlosoroff v. NCAA

Associated Students CSU, Sacramento v. NCAA
Banks v. NCAA (2 cases)

Buckton v. NCAA

Butts v. NCAA

California State Univ., Hayward v. NCAA
Collier v. NCAA

Colorado Seminary v. NCAA (2 cases)
English v. NCAA (2 cases)

Gaines v. NCAA

Graham v. NCAA

Hennessey v. NCAA

Howard Univ. v. NCAA (2 cases)
jones v. NCAA (1975)

justice v. NCAA

Karmanos v. Baker (2 cases)
McCormack v. NCAA

NCAA v. Johns Hopkins Univ.

NCAA v, Owens

NCAA v. Tucker

NCAA v. U of Nevada, Reno

Parish v. NCAA (3 cases)

Shelton v. NCAA

Spath v. NCAA

Univ of Okla. v. NCAA (1977)

Weiss v. ECAC & NCAA

Wiley v. NCAA (2 cases)

Confidentiality
Berst v. Chapman (2 cases)

Kneeland v. NCAA et al. (7 cases)

Drug Testing
Bally v. NCAA, Northeastern Univ (2 cases)

Derdeyn v. Univ of Colorado
Hill v. NCAA (4 cases)
O’Halloran v. U of Wash, NCAA (3 cases)

Title X
NCAA v. Califano (2 cases)
Pavey v. U Alaska v. NCAA

State Action-Federal Question
Arlosoroff v. NCAA

Associated Students CSU, Sacramento v. NCAA
Buckton v. NCAA

Butts v. NCAA

Colorado Seminary v. NCAA (2 cases)
Graham v. NCAA

Hawkins v. NCAA

Hennessey v. NCAA

Howard Univ. v. NCAA (2 cases)
Jones v. NCAA (1983)

Justice v. NCAA

Karmanos v. Baker (3 cases)

LA BOE v. NCAA (2 cases)
McCormack v. NCAA
McDonald v. NCAA

McHale v. NCAA

NCAA v. Gillard

NCAA v. Miller

NCAA v. Tarkanian (3 cases)
Parish v. NCAA (3 cases)

Sherman Antitrust
AIAW v, NCAA (2 cases)
Banks v. NCAA (2 cases)
Gaines v. NCAA
Hennessey v. NCAA
Howard Univ v. NCAA (1 case)
Justice v. NCAA
Jones v. NCAA (1975)
Law v. NCAA
McCormack v. NCAA
NCAA v. U of OK, GA (6 cases)
Univ of Okla v. NCAA (1977)
Warmer Amex Cable

Contract Rights
Cox Broadcasting

Cox Cable Tucson
Hawkins v. NCAA
Hennessey v. NCAA
NCAA v. Hornung

Rights or Privilege
justice v. NCAA

Karmanos v. Baker (2 cases)

LA BOE v. NCAA (2 cases)

NCAA v. Gillard

Colo Seminary v. NCAA (2 cases)

Royalty Payments
Cox Cable Tucson

Natl Assoc. Broadcasters

Injunctions
NCAA v. Owens

Univ of Okla. v. NCAA (1977)
U Texas v. NCAA

Attorney Fees
Buckton v. NCAA

Standing
Peebles v. NCAA (3 cases)

Subject to State Laws
Kneeland v. NCAA (7 cases)

NCAA v. Miller

Tax Questions
NCAA v. Commissioner IRS
NCAA v. Kansas Dept Revenue
Natl Collegiate Realty
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port of the legal system which recognizes it as play-
ing a vital role in the governance of amateur athlet-
ics. Perhaps this situation is best illustrated by the
following which was made while the court ruled
against the NCAA's television policy governing col-
lege football games. “The United States Supreme
Court, while holding against the NCAA has acknowl-
edged its value in regulating intercollegiate sports”
(NCAA v. University of Oklahoma and University of
Georgia 82 L.Ed.2d at 84 (1984)). After an increas-
ing number of actions were brought against the
NCAA in the 1970’s and 1980's, the number of visits
by the NCAA to the nation’s courts has dropped dra-
matically.

! This study was made possible by a grant from the National
Collegiate Athletic Association.
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