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Abstract:

This Article reviews recent developments in national legislation and
international law related to housing, legal recognition of LGBTQI+ individuals,
and corporate responsibility of businesses towards LGBTQI+ people. It makes
strategic recommendations that can lead to the building of LGBTQI+ inclusive
legal frameworks leaning against international human rights standards and
uniquely African standards like the Ubuntu philosophy and African restorative
justice mechanisms.

Introduction:

The legal framework of any community is reflective of how advanced the
civilization of that community is. In the year 2023, you would expect that basic
rights and freedoms for LGBTQI+ people would be guaranteed, especially
because the International Law framework is steadfast in protecting their rights
and freedoms. It is absurd and embarrassing to the human race that 60 countries
still have laws that criminalize homosexuality. There were 350 murders of
transgender people in 2020 and 83% of LGBTQI+ people felt the need to hide
their sexual orientation.1 Ubuntu is an African word for the universal concept of
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the ‘golden rule’ of ‘love thy neighbor’.2 Love is essential to human life and
survival, and thus African values of Ubuntu (which means “I am because you
are”) should guide us to love one another without heed to difference. Oloka-
Onyango postulates that despite the absence of the right to love in normative
form, such as in national or international laws, it is a central feature of human
existence.3 Our legal ecosystems as civilized nations should be inclusive of all
people in their diversity because that is one way to love LGBTQI+ persons.

In a quest to contribute theoretical context on how to build LGBTQI+
inclusive legal systems, this article analyzes three strategic areas for intervention
that stakeholders, particularly States, can pursue to build LGBTQI+ inclusive
legal systems. Love, as represented by Ubuntu philosophy, is proposed as a
catalyst for the repeal or amendment of laws that discriminate against LGBTQI+
individuals, and emphasis is placed on laws regarding unhoused LGBTQI+
persons. Secondly, the article considers the necessity for legal recognition and
Gender Affirming Treatment as essential components of the right to the highest
attainable standard of health. Lastly, the article makes a case for holding
businesses accountable to international standards on corporate responsibility to
LGBTQI+ individuals. 

1. Inclusive legal framework on the right to housing for LGBTQI+ people
premised on Ubuntu.

Even without laws to criminalize LGBTQI+ status specifically, as was the
case in Uganda between 2015 when the first Anti Homosexuality Act was
declared a nullity and 2023 when a new law was passed by parliament, LGBTQI+
individuals remain at risk of homelessness, arrest, and incarceration based
expressly on their sexual orientation or gender identity. When they are housed in
shelters, they suffer police and community harassment because of homophobia
in their countries.  Raids of shelters for LGBTQI+ people are executed amidst
grave human rights abuses. An instance of inhumane treatment occurred during
the Let’s Walk Uganda shelter raid in 2019, which resulted in sixteen people
being arrested and subjected to painful, abusively intrusive anal examinations and
nonconsensual photography of private parts.4 Without safe shelters and stable
financial independence, LGBTQI+ people are denied the right to housing, a
problem compounded by the strict laws in most countries that prohibit living on
the streets. 

The right to housing should be absolute and non-derogable because everyone
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deserves shelter, even in times of emergency. LGBTQI+ individuals are caught
up in a cycle of intersecting forms of discrimination, like employment
discrimination and illegal evictions based on their identity and/or sexuality;
subsequently, many of them need spaces to feel safe and to call home. Mr. Victor
Madrigal-Borloz, the Independent Expert on protection against violence and
discrimination based on sexual orientation and gender identity, and Ms. Leilani
Farha, the Special Rapporteur on adequate housing as a component on the right
to an adequate standard of living, and on the right to non-discrimination in this
context, said in a joint statement, “[W]hen it comes to LGBT young persons,
measures to prevent and ultimately eradicate homelessness must include
addressing the phenomena of negation, criminalization and stigma based on
sexual orientation and gender identity.”5

States must address the structural causes of LGBTQI+ homelessness. As a
priority step towards protecting the right to safe and decent housing for the
community, laws which make it a crime for land and house owners to transact
with LGBTQI+ persons6 have to be repealed. This can then be followed with
continuous monitoring and data collection on access to adequate, safe and
affordable housing for LGBTQI+ populations as guided by Strategic
Development Goal 11.1.7

We must make allowance for those defeated by economic status to stand on
their own, starting with dismantling some misdemeanor laws and by-laws that
criminalize things like loitering, begging, idling, and archaic laws which still
criminalize being a vagabond. Such laws criminalize basic human activities of
people living on the streets, like eating and sleeping. However, because of their
unhoused status, they are forced by necessity to do these activities in public. 

Through the African philosophy of Ubuntu, states can override the pressures
of gentrification that often culminate into the social exclusion of homeless
LGBTQI+ individuals, especially in the Global North. Ubuntu teaches us to treat
others with dignity because our existence depends on one another. It is an African
philosophy that encapsulates “virtues of sympathy, compassion, benevolence,
solidarity, hospitality, generosity, sharing, openness, affirming, available,
kindness, caring, harmony, interdependence, obedience, collectivity and
consensus.”8 Using the humanist lens of Ubuntu, law enforcers should be hesitant
to enforce laws that render a victim of multiple discrimination homeless. Instead,
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alternative housing in the form of safe and secure shelters should be supported
and given legal recognition to operate and protect the right to adequate housing
for LGBTQI+ individuals. 

On January 1, 2022, Nazish Dholakia, senior writer from the Vera Institute
of Justice exposited how the US criminalizes homelessness.9 He offered vivid
examples from Austin, Texas and California of how unhoused people are fined
and arrested for sitting, lying, camping, or existing in any way that makes one
appear plainly homeless. In addition, people experiencing homelessness are also
subjected to invisibilization and other forms of inhumane treatment that derogates
their dignity. LGBTQI+ persons experiencing homelessness get a double serving
of discrimination; first due to their sexual orientation, gender identity and
expression, and sex characteristics (SOGIESC), and second due to their housing
status.

Status of housing should be a respected status in anti-discrimination law. A
2021 report by the American Civil Liberties Union (ACLU) of California made
a recommendation to lawmakers to amend anti-discrimination laws to protect
people from discrimination on the basis of housing status as a way to mitigate
human rights violations against unhoused people.10 That recommendation should
be adopted and merged with two other recommendations: (1) explicitly
prohibiting discrimination on the basis of sexual orientation and/or gender
identity in all national laws; and (2) the recognition of the right to adequate
housing as a non-derogable right.

2. More light on the ‘T’s and ‘I’s in LGBTQI+: A case for seamless legal
recognition processes and Gender Affirming Treatment for Trans and
Intersex people. 

2.1 Legal Recognition

Oloka-Onyango identifies that much less attention is given to the ‘B’
(bisexual), ‘T’ (transsexual), and the ‘I’ (intersex) in the LGBTQI+ alphabet and
calls for their inclusion in analyses of sexuality in planning and envisioning them
while passing laws.11 

There is no legal framework in Uganda and Kenya that allows for or
facilitates transgender and intersex people to choose their gender and have it be
recognized by law.12 The case of the Ugandan trans woman who succeeded at
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getting official gender change13 highlighted the challenges that transgender and
intersex persons face in pursuing an official gender change. Some of the
challenges include lack of access to medical professionals for surgical
transformations, limited resources to afford the expensive medical and subsequent
legal procedures and, above all, a restrictive law, the Registration of Persons Act
2015, which regulates registration of individuals and issuance of national identity
cards. 

Section 38 of the Registration of Persons Act concerns intersex children. It
mandates that an application for gender change of an intersex child can only be
made by a guardian or parent of the child after complete sex change certified by
a doctor.14  The language of the law is derogatory where it refers to an intersex
child as a hermaphrodite and the law is restrictive  where it requires an affidavit
by a medical doctor as proof of a complete surgical sex change before an official
gender change. 

International standards mandate States to guarantee legal recognition of
everyone without such difficult conditionalities. Principle 31 of the Yogyakarta
plus 10 Principles provides:  

Everyone has the right to legal recognition without reference to, or
requiring assignment or disclosure of, sex, gender, sexual orientation,
gender identity, gender expression or sex characteristics. Everyone has
the right to obtain identity documents, including birth certificates,
regardless of sexual orientation, gender identity, gender expression or sex
characteristics. Everyone has the right to change gendered information
in such documents while gendered information is included in them.15

The solution to overcoming the fundamental challenge of denied or restrictive
official gender change lies in removing technical legal barriers to official gender
recognition, such as a requirement for doctor’s evidence proving complete sex
change. This would enable a comprehensive legal system that is inclusive of
LGBTQI+ individuals.
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2.2 The right to health: A case for Gender Affirming Treatment against
Conversion Therapy

Gender Affirming Treatment is pertinent to the right to health, including
mental and emotional health, of LGBTQI+ individuals because it can steer the
wheel towards ending conversion therapy. Gender Affirming Treatment refers to
any of a number of gender affirming interventions, including hormone
replacement therapy, surgery, hair removal, interventions for the modification of
speech and communication, and behavioral adaptations such as genital tucking
or packing, or chest binding. Conversion therapy, on the other hand, seeks to
forcefully change gender identity and sexual orientation of a person. It is
detrimental to mental health and amounts to an infringement of the highest
attainable standard of health of “T” and “I” people. Early forms of conversion
therapy methodologies included aversive conditioning which entailed
administering beatings, whippings, burnings, electric shocks, and nausea-
inducing medication while images of same-sex activities were displayed.16

Conversion therapy is enabled by the inadequate legal structure on legal
recognition for Intersex and Trans people. An LGBTQI+ inclusive legal system
would provide for an enabling legal framework for Gender Affirmative Treatment
and identity self-determination so that less individuals fall victim of hate crimes
since even their official identification would reflect their true gender. 

During the 2022 FIFA Men’s World Cup, the Qatar government, through its
security operatives, arbitrarily arrested LGBTQI+ persons, subjecting them to ill
treatment such as solitary confinement, forceful conformity to the ascribed gender
at birth (for instance cutting off hair), wiping feminine makeup off faces of trans
persons, and denial of access to counsel for two months in one case. Qatar came
under much scrutiny from the international community when it made conversion
therapy a prerequisite for release from custody for trans women.17 

Conversion therapy is condoned by a lack of legislation and policy
framework ingrained with principles of bodily autonomy, specifically regarding
gender change/recognition and Gender Affirming Treatment. Instead of
condoning conversion therapy, states should adopt policies and laws that create
an enabling and legal environment for Gender Affirming Treatment, as defined
as medically necessary by the World Professional Association for Transgender
Health.18 

For the case of Qatar, the individuals arrested had not violated the specific
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law against same sex relations but rather the Public Morality Laws, like Law No.
17 of 2002 on Protection of Community. Trans people are sometimes arrested
under charges of false personation or for offenses against public morality for the
audacity to present themselves in a way that contradicts their sex characteristics.19

By advocating for the amendment of discriminatory laws and adoption of laws
that allow for seamless legal recognition and gender affirming treatment, we can
reduce and subsequently eliminate cases of conversion therapy and guarantee the
highest attainable standard of health for Trans and Intersex people.

We should push for secular laws that respect universality above cultural
relativism when dealing with human rights of LGBTQI+ persons. Public morality
laws and registration laws that disproportionately affect LGBTQI+ persons need
revision and repeal. Additionally, laws should be passed that make conversion
therapy illegal. In 2023, only a few states such as Brazil, Ecuador, and Malta
expressly ban conversion therapy while many more do not have any laws
explicitly prohibiting conversion therapy.20

3. Corporate Responsibility towards LGBTQI+ people using the UN
Business and Human Rights framework and the African restorative
justice mechanisms. 

Businesses play a huge role in addressing and preventing human rights
violations of LGBTQI+ people at the workplace, in their communities and in their
fields of operation. Some businesses amend human resource policies to provide
parental leave to same sex couples and make available health benefits to cover
specific needs of transgender employees. 21

The United Nations Guiding Principles on Business and Human Rights
compel states to promote respect for human rights by business enterprises. The
United Nations has established other mechanisms to ensure corporate
responsibility of businesses towards LGBTQI+ individuals such as the UN
Working Group on Business and Human Rights and the United Nations
‘Standards of Conduct for Business on Tackling Discrimination against LGBTI
People’ (2017), which deals with how to support the rights of LGBTQI+ people
in the market, workplace and community. Unfortunately, compliance to these UN
mechanisms is on a voluntary basis through corporate social responsibility
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programs, which are created for purposes other than reverence for human rights.22

In the U.N. Human Rights Council Resolution 32/2,which stipulates
protection against violence and discrimination based on sexual orientation and
gender identity, the Human Rights Council resolved to appoint an Independent
Expert to conduct, facilitate, and support the provision of advisory services,
technical assistance, capacity-building and international cooperation in support
of national efforts to combat violence and discrimination against persons on the
basis of their sexual orientation or gender identity.23 This strong legal backbone
under the UN system, if adopted and implemented, offers a wonderful framework
against which to hold states and businesses accountable where human rights
violations have been committed against LGBTQI+ individuals especially by
business entities. 

Some exceptional examples already exist where business entities are engaged
as allies in the advocacy for LGBTQI+ inclusion and non-discrimination. For
instance, corporate actors mobilized in opposition to the North Carolina (US)
“Bathroom Bill” targeting transgender people;24 a French retailer withdrew
advertising from a Polish state news website in response to Poland’s anti-LGBTI
policies,25 and an alliance of multinational and Brazilian corporations spoke out
against anti-LGBTI rhetoric in the lead-up to the election of Jair Bolsonaro.26In
particular, multinational corporations are strategic allies for equality rights and
non-discrimination based on identity or sexuality. 

It is not enough for the businesses to adopt the UN Guiding Principles
because just as was in the case of Qatar above, FIFA had adopted the UN Guiding
Principles and yet still held the World Cup amidst enforcement of discriminatory
homophobic laws and regulation.27 States globally should adopt the African
restorative justice mechanism to hold business entities accountable for LGBTQI+
rights. A quasi-judicial proceeding should be recognized as a legitimate and
conclusive way for holding homophobic perpetrators accountable. Adopting
Afro-centric strategies like the philosophy of Ubuntu and African Restorative
Justice mechanisms is part of a radical move to decolonize Africa. Evangelicals
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from the Global North representing the unholy alliance between religious
fundamentalism and political dogma are influencing legislation of countries and
societal perspectives. They are using colonial religions that disregard equality, a
critical feature of the philosophy of Ubuntu.28 

African Restorative Justice mechanisms are conflict resolution systems that
engage the victim, offender, and the community together to resolve a dispute or
pursue justice. Restorative Justice mechanisms have been operational in Ghana,
Nigeria, South Africa, Kenya, and Uganda where they were known to encourage
community participation in handling crime, reparation, and integration of the
perpetrator into the community.29 African Restorative Justice mechanisms allow
businesses failing to uphold adopted UN guidelines space to own up, seek
forgiveness, and be accountable to victims of their abuse of power or for the
consequences of their inaction.  Restorative Justice allows for transformation of
the capitalist economy into a more refined, equitable one. It reflects a recognition
of the dignity of LGBTQI+ individuals because it requires accountability from
the faulting business entity. The act of seeking forgiveness in itself builds
community between the business entities and LGBTQI+ communities rather than
tearing them apart into an anti-LGBTQI+ wing and a pro- LGBTQI+ rights camp.

Conclusion

It has been intentional to keep the spotlight off Uganda although I do refer to
it several times because it is a notorious case of states out for blood against
LGBTQI+ rights. The article is written from an international law perspective, and
while Africa is often portrayed as regressive on upholding Human Rights, the
article shows that even countries in the Global North are battling oppressive legal
and justice systems against LGBTQI+ individuals. A mélange of alternatives that
incorporate the African philosophy of Ubuntu and African restorative justice
strategies and intentionally benchmarking progressive national and international
laws and policies is key to building an LGBTQI+ inclusive legal mechanisms.
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